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you will be asked to recommend a secu- 
rities custodian or investment advisor 
in New York. In a booklet entitled 
“TRUST, CUSTODY AND INVESTMENT 
SERVICES” we describe facilities and 
viewpoints geared to the needs of today. 
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on request. 


IRVING TRUST COMPANY 


ONE WALL STREET + NEW YORK 15, N.Y. 
Capital Funds over $118,000,000 + Total Resources over $1,200,000,000 


WituiaM N. Enstrom, Chairman of the Board Ricuarp H. West, President 


Personal Trust Division 


Georce A. Murpuy, Vice President in Charge 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 


. 
pS OR ee Oe 


| 


| 





iia) a ee oe 


eX. 





4 


Behind 
the 
Paper 
Curtain 
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largely on a thorough knowledge of import regulations 


abroad, exchange restrictions, prevailing conditions in 


other countries, dollar exchange availability, and other 


factors affecting final payment. 
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experience by availing themselves of the facilities of 


our foreign department. Through our branches in Europe and 


our correspondents in all parts of the world we keep 


currently informed on matters pertinent to foreign trade. 
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Estate Planning’in Law Schools 


I have been most interested in the 
letters from various law school men de- 
scribing the teaching of estate planning 
and drafting in our law schools. (July 
p. 436, Aug. p. 503, Sept. p. 567.) It is 
plain that the students are being given 


a treat which was not available to 
students of my generation. They are 
given a chance at active participation 
in something that very closely resembles 
what they will probably find to be an 
interesting part of their actual practice. 
They have that participation, also, under 
good leadership, early in their formal 
legal education. 


Professor Ritchie of the University of 
Virginia stated his objectives as being 
threefold. The first is to help the student 
break down the tendency, which has stem- 
med from formal educational methods 
of the past, to think in terms of separ- 
ate course categories. That in itself is a 
superb achievement in legal pedagogy. 
It will be a great day when we are able 
to keep the thought before the student 
of law that there are no separate course 
categories in practice; that ‘the princi- 
ples of law join hands always and work 
and pull together (or push against each 
other) in almost every situation which 
arises in “real life.” Early observation 
of this essential unity of the system of 
law is a most valuable acquisition for any 
young man or woman. 


The sequence of services required of 
the student by Professor Simes is espe- 
cially interesting. It is, in fact, a 
sequence which is the order of the day in 
every office which does a good deal of 
the planning of estates. Assuming that 
the facts are all in hand, the student is 
expected to prepare a letter to the client 
explaining the plan which is recommend- 
ed. Me is next expected to prepare an 
office memorandum giving explanations, 
arguments and authorities in support of 
the plan. He is finally expected to draft 
the documents. Last in the order of 
events, but very important as I see it, 
is the fact that the last two or three 
sessions of the course are devoted to a 
criticism and discussion of the various 
solutions of the problem and of the 
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drafts prepared by the student. It would 
be too much to expect that the student 
be trained in the art of extracting neces- 
sary information from the client — that 
would put an unbearable burden upon 
pedagogy. That also is a matter which 
can only be developed, really, in prac- 
tice. But all else in the whole process 
of planning an estate is given to the 
student, at least in sample form. 


I am delighted at these developments 
in the American law schools and am, of 
course, especially honored that in many 
of the courses the Professors in charge 
have recommended or prescribed for es- 
sential reading my Estate Planner’s 
Handbook. I take this occasion to an- 
nounce that I am in the course of prepar- 
ing a revision of the Handbook which I 
hope will make it even more useful not 
only in the law schools but also on the 
desks of my fellow practitioners. 

Mayo Adams Shattuck, Esq. 
Boston, Mass. 


Marital Deduction Clause 


Anent Dermod Ives’ marital deduction 
clause on page 520 of your August, 1951, 
issue, I wonder if he would inform this 
confused reader through your columns: 

1. Why he defines net estate, when as 
far as I can tell, the phrase does not ap 
pear in his formula; 

2. Whether all testators really want 
to give their surviving spouses “a sum,” 


State Stre 


Offers to Those Interested a Cordial Invitation 





“I always overestimate my tax, and then 
don’t tell my wife about the refund” 


Copyright 1951 Cartoons-of-the-Month 





which presumably means money, in- 
stead of the assets such testators have 
so laboriously accumulated; 


38. How and when “such sum”’ is de- 
termined, inasmuch as for tax purposes, 
the executor may want to have the benefit 
of the optional valuation date, but for 
probate and distributive purposes, the 
“entire estate” (whatever that is) will be 
valued as of the date of death, and fur- 
thermore, some partial distributions may 
be necessary or advisable before the end 
of the valuation period; 

4. Who is going to resolve, or pay the 
costs of resolving, the conflict arising 
out of such conflicting valuations, when 
values change and partial distributions 


occur during the optional valuation pe. 
riod and the spouse and/or the other 
residuary legatees and/or the Treasury 
Department determine that their inter. 
ests also change; 


5. What was Mr. Ives’ reason for 
eliminating at least the possibility that 
other property may pass to the surviving 
spouse outside the will which will also 
qualify for the marital deduction, but for 
which the estate will get no tax benefit 
under this formula, although its avowed 
purpose is to do so? 

Richard Beaty, Esq. 
New York 


Response by Mr. Ives: 


1. The word “net” was omitted from 
the quotation contained on page 520 of 
the August issue of Trusts and Estates, 
The word “net” appeared immediately 
before the word “estate” in line six of 
the quotation in my address at the Con- 
necticut Trust Conference. I did not have 
any opportunity to examine the proof. 

2. In the latter part of my address | 
stated that I always included for execu- 
tors and trustees a provision authorizing 
them to distribute in kind “to satisfy 
general legacies, set up trusts and dis- 
tribute such trusts; ***.”” This was omit- 
ted from the published excerpts. This 
enables the marital deduction trust to 
be set up in kind, if that would be to 


(Continued on page 732) 
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EDITORIAL... 


The Defense Bond Dollar — 


IS IT SAVING OR 


HE intensive nation-wide Defense Bond Drive by the 

Treasury Department, under way since Labor Day, has 
been supported by virtually all financial and business insti- 
tutions. The objective is, naturally, the greatest possible 
volume of sales to individuals and pledge of continuing 
purchases through payroll deduction plans, school savings 
and other groups. According to the September issue of the 
Federal Reserve Bank of Cleveland Review, it will “(1) 
provide funds for defense (2) reduce Treasury need for 
using the banks, thus reducing inflationary pressures and 
helping to protect the buying power of every man, woman 
and child in the land (3) provide individuals and families 
with increased savings as protection against the uncertain- 
ties of the future.” With this aim there must be universal 
agreement. The American people have repeatedly offered 
their blood and money for patriotic service. 


The holder of Defense Bonds purchased in 1941 and ma- 
turing currently may, if he elects, continue to hold them 
for another ten year period at the same yield of 2.9°¢ com- 
pounded. Let us look at the holder who redeems his $500 
bond (which cost $375) to buy goods. He soon discovers 
that “prices are awfully high.” He has helped his Govern- 
ment, saved something that he might otherwise have spent, 
but if anyone told him that the comparative purchasing 
power of his nest-egg in terms of 1941 dollars was $282.50, 
a shrinkage of 43.57 in his matured bond, he would prob- 
ably be flabbergasted. Where did it go and why? Also, why 
should he bother to put away more dollars if it’s a one-way 
street downhill? 


It was recently estimated by a member of Congress that 
the aggregate shrinkage in purchasing power of Defense 
Bonds during 1950 alone was $3.6 billion, almost twice as 
much as all depositor losses in bank failures between 1921- 
33. Dr. Walter Spahr, New York University economics pro- 
fessor, estimates a depreciation of $116.5 billion in the real 
value of life insurance, bank time deposits, and Series E, 
F, and G Savings Bonds from 1941 to date. 


The professional investor places the percentage of govern- 
ment bonds in his portfolio that suits his requirements as 
to maturity, net yield or marketability. In some cases, he is 
not concerned with dollar depreciation if he is receiving 
and paying out dollars and, in any event, he knows the 
score at all times and can protect himself to a substantial 
degree. The small holder of Defense Bonds, buying on the 
appeal of patriotism and saving for his future well-being. 
is either unaware of the shrinkage of his savings in real 
purchasing power or, if he decides to cash the bonds for 
this or any other reason, is penalized by the reduction in 
interest rate. 
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SPECULATION ? 


Foremost reason for the lessened value of the prodigal 
dollar, as it comes home to the bondholder after ten years 
under Washington fiscal policy, is the crushing cost of 
World War II, further swollen by the needs of “diplomatic 
repair work” to prepare Democracy against Communist 
aggression. But the changed philosophy of government since 
1932. with its multiple expansion of departments, bureaus 
and agencies for cradle-to-grave public welfare, is a basic 
cause as well. Large public works projects coupled with 
irrigation and tax-free rural power developments, public 
housing financing, support of farm product prices, foreign 
grants totalling over $30 billion, and countless other Fed- 
eral activities have all contributed to the draining of public 
funds. 


The planners have thus far failed to learn one funda- 
mental lesson: the operation of economic law cannot be 
stopped by leg- 
islation. By large 
expenditures, it 
can at times 
be temporarily 
dammed or re- 
tarded but it 
cannot be defeat- 
ed. Socialistic 
planning is a 
costly commod- 
ity rarely worth 
its price; coupled 
with deficit  fi- 
nancing (includ- 
twentieth 


Who's Afraid of the Big Bad Wolf? 


ing 

century green- 
backs! ), the citi- 
zen, as always, 


foots the bill in 
the reduced value 
of his medium of 
exchange and of 
his savings. 





Copyright 1951, N. Y. Herald Tribune Inc. 
Reproduced by permission. 


It should be obvious that we cannot afford the present 
and projected scale of Federal expenditures both in this 
country and abroad for any protracted period without 
weakening ourselves and thereby playing into the hands of 
the very forces we are attempting to checkmate. Non-de- 
fense items should be pared or eliminated, social experi- 
mentation deferred, and a balanced budget achieved at the 
cost of governmental waste and largesse, rather than at 
the cost of productive initiative. 


There is available to our government one means of re- 
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storing, at a single stroke, complete 
confidence in our financial strength and 
of advertising our will to resist the 
temptations of further currency depre- 
ciation: by making our currency freely 
convertible into gold coin at the present 
rate of $35 per ounce. Our gold hold- 
ings of some $22 billion, the largest in 
the world, are more than adequate to 
support our currency; and we are, on 
balance, a creditor nation. Gold has 
been continuously available for foreign 
account while the American citizen has 
been restricted to an inconvertible paper 
dollar. Nor is it reasonable to charge 
that redeemability would encourage 
hoarding. Any initial rush to gold after 
19 years of unavailability would be tem- 
porary and primarily due to novelty. Dr. 
Spahr stated in a recent speech before 
the Savings Banks Association of Maine 
that “. . . . the control of the people’s 
purse should reside in the people rather 
than with the government . . . . An ir- 
redeemable currency, when it cannot be 
avoided, is evidence of the economic 
bankruptcy of a nation. An irredeem- 
able currency, when it can be avoided, 
is evidence of moral bankruptcy and of 
irresponsibility on the part of the gov- 
ernment that employs it.” 


It would seem high time that this as- 
surance of stability be forthcoming for 
the protection not only of the holders 
of Defense Bonds but for the financial 
health of the entire country. 
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1951 PER CAPITA STATE TAX BURDEN 


77TH ABA CONVENTION IN CHICAGO 


C. Francis Cocke, president of the 
First National Exchange Bank of Roan- 
oke, was elected President of the Ameri- 
can Bankers Association, meeting in its 
77th annual convention in Chicago, 
October 1-3, with 7,835 in attendance, a 
record since the 1922 New York con- 
vention. Other officers for the coming 
year are Vice President: W. Harold 
Brenton, president of the State Bank of 
Des Moines and ten other Iowa banks; 
Treasurer: William B. Gladney, presi- 
dent of the Fidelity National Bank of 
Baton Rouge. The Association numbers 
98.4% of the nation’s banks in its 
membership, the highest percentage in 
its history. 

Atlantic City will be host to the 1952 
convention, from September 28 to Oc- 
tober 1. 


Resolutions voted by the Association 
pledged support to the defense program 
but called upon the Government to ex- 
ercise restraint in spending to protect 
our economic strength, with careful 
scrutiny of military committments and 
foreign aid. A balanced budget, reduc- 
tion of private spending and a firm 
control of credit sources through Fed- 
eral Reserve policy, as well as by the 
banks’ Voluntary Credit Restraint Pro- 
gram, were also advocated. Encourage- 
ment of thrift programs and full coop- 


State tax collections for 1951 leaped 12.6% over record totals of 1950 to establish a new 
high of $8.9 billion, Commerce Clearing House announces in its State Tax Review. The 
capita tax burden for the 48 states averaged $59.59, amounting to $6.67 more than the states 
collected per person in 1950. All states except one, Nebraska, reported higher tax revenues. 
The per capita collection for each, rounded to the nearest dollar, is shown on the map. 
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eration with the Defense Bond effor 
were urged, with an admonition to the 
Government to maintain the purchas. 
ing power of these investments, with 
the hope that gold may “play a stil] 
more direct and effective part in the 
stabilization of money.” 


Notes From Convention 


James E. Shelton, president of the 
Security-First National Bank of Los 
Angeles, and retiring President of the 
Association, called upon citizens for 
constant vigilance against encroachment 
upon their rights and for defense of 


fundamental principles of government. | 


Increasing controls and regulation im- 
peril the moral fiber of the people and 
weaken their resistance to alien ideas, 
he said, urging a return to the old-time 
virtures of private initiative and self- 
reliance to avoid further drift into con- 
trolled economy. 


William McC. Martin, Jr., Chairman 
of the Federal Reserve Board, expressed 
the view that the plan of the 39 year 
old Central Bank has justified itself in 
action. Having been created as an asso- 
ciation of regional banks, coordinated 
through interdependence in administer- 
ing national credit policies, they are 
better equipped to meet the needs of 
their areas than a centrally located in-| 
stitution with authoritarian powers 
would be. With the close cooperation of | 
member banks, it has become the main | 
bulwark of our private banking system. 
Bankers must meet the tests of changing 
times but be ever on the alert to pre 
serve their freedom, Mr. Martin assert- 
ed. The Voluntary Credit Restraint 
Program has been conducted success- 
fully by the bankers as one part of the 
fight against inflation. 


We are losing the war of ideas, in 
the opinion of Erle Cocke, Jr., national 
commander of the American Legion, be- 
cause we have not sold people abroad 
the advantages of freedom in terms of 
the individual. The story of free enter- 
prise has yet to be told effectively to the 
common people whose support is es 
sential. America cannot afford a con- 
tinuing policy of foreign assistance OF | 
hand-outs but must insist upon self- 
help as a guide to further economic oF 
military aid, but not both. We must 
appraise carefully and realistically the 
over-all needs in each area, Mr. Cocke 
observed. 


(Continued on page 714) 
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Proceedings of 


PROBATE ano TRUST LAW DIVISIONS 


EFORE an all-time record attend- 

ance, the Section of Real Property, 
Probate and Trust Law held its annual 
meeting in New York City during the 
American Bar Association’s 74th con- 
vention the week of September 17th. 
The delegates and local attorneys who 
attended the Probate and Trust Law 
Divisions’ sessions were rewarded with 
stellar performances on timely topics 
by noted authorities. 


After Section Chairman Henry B. 
Pflager of St. Louis officially opened 
the meeting, Trust Division Director 
Earl S. MacNeill of New York presided 
over Monday afternoon’s proceedings 
which featured three principal addresses 
and a like number of committee reports. 
Orrin G. Judd of New York gave an 
informative paper on “Necessary Parties 
in a Trust Accounting” in which he dis- 
cussed recent legislative developments 
in this field and presented suggestions 
for a statute designed to meet the twin 
tests of protection for the trustee and 
economy for the beneficiaries. Charles 
Looker, also of the New York Bar, 
treated the ordinarily technical subject 
of “Perpetuities” in a highly interesting 
manner, pointing out the tax and sub- 
stantive consequences of differing state 
rules. In his customarily delightful style, 
Mayo A. Shattuck of Boston described 
the practical and tax considerations of 
making “Gifts to Minors,” concluding 
that, except in the case of large for- 
tunes, the revocable trust is the ideal 
solution for transferring property t 


children. ’ 


Reporting for the Committee on 
Pension and Profit Sharing Trusts, 
Frederick E. Donaldson of New York 
cited recent statutes exempting such 
trusts from the operation of the rule 
against perpetuities, and the current 
proposal in Congress on _ retirement 
plans for the self-employed. Expansion 
of fiduciary investment powers under 
statute was highlighted by Frank G. 
Sayre of Philadelphia, chairman of the 
Committee on Prudent Man Rule for 
Trust Investments, with a list of pros 
and cons on the propriety of investment 
company shares. A progress report was 
rendered for the Committee on Stand- 
ards of Draftmanship: Wills and Trusts, 
by Chairman Joseph Trachtman of New 
York. 

At the Tuesday afternoon session 
presided over by Probate Division Di- 
rector Thomas S. Edmonds of Chicago, 
Mr. Trachtman gave a comprehensive 
paper on the “Problems of an Executor 
in Connection with a Closely Held Busi- 
ness,” in which he pointed out that 
many of the difficulties can be foreseen 
and avoided by proper planning. De- 
parting from the custom of reporting re- 
cent decisions and legislation, the Com- 
mittee on State and Federal Taxation 
addressed itself to the topic “Federal 
Tax Responsibilities of an Executor” 
and Chairman Marvin K. Collie of 
Houston delivered an excellent sum- 
mary. The Committee on Model Pro- 
bate Code, reporting through Chairman 
Paul E. Basye of San Mateo, Cal., cited 
its efforts in aiding local associations 





to modernize their probate laws and 
called attention to the recent promulga. | 
tion of the Model Small Estates Act to 
which committee members contributed 
in major part. Recommendations by the 
Committee on Probate Courts: Law and 
Procedure, Daniel M. Schuyler of Chi- 
cago, Chairman, included legislation 
governing the duties of an executor with 
respect to appointive property, and lib. 
eralization of the investment powers of 
guardians and conservators. 


An unusual feature of the Tuesday 
afternoon program was a _ humorous 
sketch purporting to represent an estate 
planning conference among attorney, 


trust officer, client and client’s wife. | 


This off-the-record dramatization was 
presented by Arthur H. Morstadt, War- 
ren B. Buckley, Rollin B. Mansfield and 
Helen Walter Munsert, all of Chicago, 


The closing session of the entire 
Section on Wednesday morning in- 
cluded an unscheduled discussion on the 
“Powers of Appointment Act of 1951” 
which was enacted after the program 
was arranged. Richard J. Turk, Jr., of 
New York summarized the changes 
made by the new law and offered prac- 
tical suggestions as to existing and fu- 
ture powers. His remarks were adapted | 
from his article in the July 1951 issue | 
of Trusts AND EsTaTEs, available sep- 
arately. 


Completing the probate and _ trust 
portion of the program were the regular 
reports on Decisions (Harold C. Jesse 
of New York), Legislation (P. Philip 


New Officers of Real Property, Probate and Trust Law Section 
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Lacovara of New York), and Litera- 
ture (Henry H. Benjamin of Chicago). 


The cutstanding social feature of the 
Section’s program was the buffet supper 
on Tuesday evening at the newly dedi- 
cated Arthur T. Vanderbilt Hall, at the 
Law Center of New York University in 
historic Washington Square. Through 
the courtesy of Law School Dean Rus- 
sell D. Niles, a member of the Section’s 
Council, the delegates and their wives 
were taken on a tour of the magnificent- 
ly equipped building and then dined in 
the beautifully appointed Law Club 
Lounge. 

The officers chosen for the coming 
year are (asterisks indicate re-elected) : 

Chairman: Henry B. Pflager,* St. 
Louis. 

Vice Chairman+: Earl S. MacNeill, 
New York. 

Secretary: Emerson R. Lewis*, Chi- 
cago. 

Assistant Secretary: P. Philip Laco- 
vara*, New York: 

Vice-Chairmen and Divisional Direc- 
tors: Real Property—Rush H. Lim- 
baugh*, Cape Girardeau, Mo.; Probate 
—Thomas S. Edmonds*, Chicago; Trust 
—C. Alexander Capron, New York. 

New Council Members (for terms ex- 
piring with parenthetical date) : J. Stan- 
ley Mullin, Los Angeles (1952); Joseph 
Trachtman, New York (1954); William 
A. Lane*, Miami (1955); Edward C. 
King, Boulder, Col. (1955). 

Delegate to House of Delegates: Wil- 
liam H. Dillon, Chicago. 





+A vacancy in the office of Vice Chairman was 
created due to the untimely death during the year 
of Chairman Eugene S. Lindemann of Cleveland. 
Mr. Pflager was elected as his successor at the 
April meeting of the Council. 
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Bar Exonerates Trust 
Departments 


A special committee of the California 
State Bar has investigated and proved 
unfounded the claim of a group of at- 
torneys that trust institutions were ob- 
taining a large amount of probate bus- 
iness and channeling the related legal 
business through a small group of 
favored lawyers. At the request of the 
committee, the banks gathered statistics 
showing that corporate fiduciary ap- 


| Pointments were less than 6% of the total 


in 1950; from 1946 to 1950 legal matters 
were handled by the banks’ regular coun- 
sel in only 5% of the cases, and in 
these the estates had originally been 
referred to the banks by these counsel; 
during the same period, of the 5,150 
cases administered by the reporting 
banks, they were represented by 3,977 
outside counsel. 


Ocroper 1951 


Regional Trust Conferences 
in the Offing 


Leading authorities on taxation, real 
estate investments, and pension and 
profitsharing trusts were scheduled to 
appear on the program of the 25th 
Western Regional Trust Conference of 
the American Bankers Association meet- 
ing at the St. Francis Hotel in San 
Francisco, October 17-19, as this issue 
went to press. There were also panel 
discussions on new business and invest- 
ments. These proceedings will be re- 
ported in the November issue. 


At the 20th Mid-Continent Trust Con- 
ference to be held at The Drake Hotel, 
Chicago, November 8 and 9, the pro- 


gram includes the following: 


At the Thursday morning session, 
Louis W. Fischer, president of Corpo- 
rate Fiduciaries Association of Chicago 
and vice president of American Na- 
tional Bank and Trust Co. will wel- 
come the delegates. This will be fol- 
lowed by addresses by the newly elected 
Trust Division president, Joseph W. 
White, vice president of Mercantile 
Trust Co., St. Louis, and Association 
president C. Francis Cocke, president of 
The First National Exchange Bank of 
Roanoke, Va. Place in a 
Changing World” will be described by 
Dr. Earl L. Butz head of the Depart- 
ment of Agricultural Economics at Pur- 
due University. 


“America’s 


At the afternoon meeting. “The first 
Decade of the Ohio Fiduciaries Re- 
search Association” will be reviewed by 
Richard S. Douglas, Counsel of The 
Cleveland Trust Co. “Recent Federal 
Tax Legislation” will be highlighted by 
Don H. McLucas, vice president, The 
Northern Trust Co., Chicago. Between 
these papers will be a symposium on 
“Problems in Smaller Trust Depart- 
ments,” with John E. Kirk, vice presi- 
dent and trust officer, National Bank of 
Topeka; Robert J. Saner, vice presi- 
dent and trust officer, Springfield (Ill.) 
Marine Bank: and C. W. Eliason, Jr., 
trust officer, Commercial National Bank 
of Peoria. 


On Friday morning, Harold Eckhart, 
vice president, Harris Trust and Sav- 
ings Bank, Chicago, will reveal “Rem- 
iniscences. of a Prospective Retiree.” 
This will be followed by a talk on “The 
Importance of a Constant Sales and 
Educational Effort to Keep Your Ser- 
vices Sold to the Public,” by Gale F. 
Johnston, president, Mercantile Trust 
Co., St. Louis. The sequel will be an 
address “There is No Mystery in Sales- 





manship,” by Vincent B. Coffin, senior 
vice president of Connecticut Mutual 
Life Insurance Co. 


The closing session will feature a 
symposium on Investments, including 
“The Outlook for Yields on Fixed In- 
come Securities,” by Edward L. Hols- 
ten, senior partner, Salomon Bros. & 
Hutzler, New York; and “The Pharma- 
ceutical Industry,” by E. H. Volwiler, 
president and general manager, Abbott 
Laboratories. 
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Nancye Staub Heads 
Bank Women 


Mrs. NANCYE 
B. STAUB, assistant 
secretary and as- 
sistant trust officer 
of The Morris- 
town (N.J.) Trust 
Co., was elected 
president of the 
Association of 
Bank Women at 
its 29th Annual Convention in Chicago 
September 27-30. Mrs. Staub, the first 
New Jersey member to hold this office, 
has been with The Morristown Trust 
Co. for the past six years engaged in 
Estate Planning, on which she is an au- 
thority and one of the few women in 
this field. Previously she had devoted 
twenty years to commercial and trust 
banking, for ten of which she held an 
official position. 


Mrs. NANCYE B. STAUB 


A graduate of Bowling Green (Ky.) 
Business University, Mrs. Staub is a 
former editor of The Woman Banker, 
the Association’s official magazine. Dur- 
ing the past several years, she has been 
in demand as a speaker for Women’s 
Financial Forums sponsored by banks 
throughout the country. 


Other national officers elected by the 
Association, which has a membership 
of over 1,300 women bank officials, 
were: Vice President—Miss Catherine 
B. Cleary, trust officer, First Wisconsin 
Trust Co., Milwaukee; Recording Sec- 
retary—Miss Alice I. Damseaux, assist- 
ant vice president, Dollar Savings Bank, 
New York; Corresponding Secretary— 
Miss Adele Jampol, secretary, New Ro- 
chelle (N.Y.) Trust Co.; and Treasurer 
—Miss Paula Bruhn, auditor, Marine 
National Exchange Bank, Milwaukee. 


Highlights of the trust portions of 
the program will be reported next 
month. 


A AA 
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TRUST DIVISION HIGHLIGHTS 


White Elected President — Powers of Appointment Act Reviewed 


HE newly elected President of the 

Trust Division of the American 
Bankers Association is Joseph W. White, 
vice president of Mercantile Trust Co., 
»St. Louis. Elevated at the annual meet- 
ing in Chicago on October Ist, Mr. 
White succeeds Raymond H. Trott, 
president of Rhode Island Hospital 
Trust Co., Providence. 

Mr. White has been with Mercantile 
Trust Co. since 1908. For 21 years he 
was a member of the faculty of St. 
Louis University, from which he holds 
an L.L.B. degree. He is now a member 
of the faculty of the Graduate School of 
Banking at Rutgers University. Mr. 
White is a past president of the Corpo- 
cate Fiduciaries Association of St. 
Louis. 


Robert A. Wilson, vice president of 
The Pennsylvania Company for Bank- 
ing and Trusts, Philadelphia, was ad- 
vanced to vice president of the Trust 
Division. N. Baxter Maddox, vice presi- 
dent and trust officer of The First Na- 
tional Bank of Atlanta, was named 
chairman of the Executive Committee 
and thus is in line for the presidency 
two years hence. 

Appointed to the Executive Commit- 
tee for terms expiring in 1954 are: 
Richard P. Chapman, executive vice 
president, Merchants National Bank, 
Boston; Charles W. Hamilton, vice 
president and trust officer, National 
Bank of Commerce, Houston; Edwin 
P. Neilan, vice president and secretary, 
Security Trust Co., Wilmington, Del.; 





Reno P. Ransom, vice president and 
trust officer, Seattle-First National Bank, 
and J. Regis Walthour, vice president 
and trust officer, First National Bank, 
Greensburg, Pa. 


President’s Report 


“The shrinking value of the dollar 
must be stopped if the trust business is 
to grow and prosper,” Mr. Trott de- 
clared in his report as retiring president. 
Trustmen, he said, must assert their 
powers of leadership in educating 
people at the local level to the necessity 
of curbing inflationary forces. 


Reviewing Trust Division activities 
during his year in office, Mr. Trott cited 
the successful request to the Office of 
Price Stabilization to exempt trust ser- 
vices from the requirements of posting, 
filing and freezing. Efforts of the tax 
committee to bring about sound revision 
of the powers of appointment provisions 
of the 1942 Revenue Act finally bore 
fruit in June. Opposition to the pro- 
posed withholding tax on dividends as 
unfair to beneficiaries and unduly ex- 
pensive to trustees has been heeded by 
the Senate Finance Committee which 
rejected the House provision to this 
effect. 


The Common Trust Fund Commit- 
tee’s recommendation to increase the 
individual participation limit to $100,- 
000 was approved early in the year by 
the Federal Reserve Board. The Board 
also ruled that the non-marketable 
234% Treasury bonds issued last spring 


could be purchased by common trust 
funds and carried at par in periodic 
valuation. With four more states pass. 
ing enabling legislation, Mr. Trott in. 
dicated there are now 38 such jurisdic. 
tions. Eleven states amended or passed | 
the prudent man rule, bringing the 
total to 31. 


Recent developments on cost account- 
ing and projects on trust department 
operations under their respective com- 
mittees are reported in the current issue 
of The Trust Bulletin. Newly organized 
life insurance and trust councils bring 
the total to 56 in 31 jurisdictions. 

Relations with supervisory authori- 
ties and the Bar continue cordial and 
satisfactory, Mr. Trott concluded. 


Powers of Appointment 


The background of the ; 
Appointment Act of 195i 
lighted by Paul E. Farrier; 
dent of The First Natic 
Chicago, who, as member }! 
of taxation committees oi 


owers of 
ras high 
‘ce presi- 
Bank of 
chairman 
‘jous bar 
Trust Di- 









associations as well as of | 
vision, participated actively gi the nine- 
year effort to revise the »{...ent pro- 
visions of the 1942 Revenue Act. Much | 
of the credit for the new legi.lation, ac- | 
cording to Mr. Farrier, belongs to} 
Richard J. Turk, Jr., of New York, 
chairman of the special committee of 
the American Bar Association’s Sec 
tion of Taxation. 

This committee, of which Mr. Farrier 


(Continued on page 712) 
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TRUSTS AND ESTATES 


GROUP PLAN FOR TRUST DEPARTMENTS 


Small and medium size Trust Departments can now have a central statistical and investment 
advisory department. 
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This practical, inexpensive service is available to all those who wish to join with a group of banks 
which have cooperated in the establishment of this program. 
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Changes in the law permitting broader use of corporate securities, including common stocks in 
previously restricted trust accounts, need not present a serious problem to small and medium size 
Trust Departments. 


The old “legal” account with new investment powers, and the recent one in which discretion on 
investment is unrestricted, can be safely and soundly administered with the help of this service. 


The experience of many banks confirms this statement. 


Send for descriptive booklet. 


STUDLEY, SHUPERT &§ COMPANY, INC. 
712 PROVIDENT TRUST BUILDING PHILADELPHIA 3, PENNA. 
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PROFESSIONAL PARTNERSHIP AGREEMENTS 


SPECIAL FACTORS IN BUY-SELL ARRANGEMENTS 


URING the preparation of this ar- 

ticle, I thought of my dentist who 
told me that he had extracted one of his 
own molars. Other than not having any 
patient to bill for the operation, it was, 
nevertheless, a very worthy project. The 
subject of this article, as with the den- 
tist, deals with the lawyer and one of 
his own problems involving the possible 
adverse tax results following the death 
of a partner.' It is most unlikely that 
any group of lawyers conducting prac- 
tice in the form of a partnership have 
failed to enter into a written agreement 
for the purpose of governing their pro- 
fessional activities. However, it is prob- 
able that more attention was devoted to 
those factors applicable to transactions 
occurring while they are all alive and 
active as contrasted to the situation in 
the event of a death. 

Usually, of course, the decedent's es- 
tate and/or widow receives some pay- 
ment from the survivors; will the sur- 
viving partners be compelled to include 
all or a part of such payments in their 
own gross income for income tax pur- 
poses, or will these sums be regarded 
as income of the estate and/or widow 
for income tax purposes? 


In the business and commercial part- 
nership, where capital investment is a 
major factor, it ordinarily will be pro- 
vided in the Articles of Partnership or 
separate business liquidation agreement 
that the surviving partners are to pur- 
chase the capital interest owned by a 
deceased partner at the of his 
death. However, it will be found that 
this buy-and-sell arrangement in ihe 
case of the law partnership leads to un- 
expected and undesirable income iax 
results and is to be avoided.” It is un- 


time 


sound to distort the terms of an agree- 
ment merely to achieve some tax ad- 
vantage, usually illusory. but it is 
equally unsound to raise a needless tax 
liability. 

Four basic elements ordinarily require 


1Raymond S. Wilkins, 7 TC 519, aff’d by CCA-1, 
161 F. (2d) 830. 

“Frank W. Carter, 36 BTA 60; City Bank Farm- 
ers Trust Co. (Burroughs), 29 BTA 196 and foot- 
note 1. 
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corporate and business law and re- 
lated tax matters. 





consideration when creating the custom- 
ary law partnership agreement; 

First — “Accounts Receivable”: Ap- 
parently a lawyer’s accounts receivable 
consist of work completed, or partially 
completed and already billed to the cli- 
ent. In one case they were defined as a 
“legal claim due.”* These accounts con- 
stitute income which the deceased _part- 
ner was entitled to receive during his 
lifetime and come within the provisions 
of Section 126(a)(1) of the Code.‘ 
Therefore, instead of being required to 
lump these amounts in the decedent’s 
final income tax return, they can be 
reported by the recipients as received. 
work in 


-Time invested in 


process: The only distinguishing factor 


Second 


here from the “accounts receivable” is 
that the strategic moment for billing 
the client had not as yet arrived. As to 
these values, they may or may not he 
Section 126 income depending upon the 
manner in which they are handled un- 
der the terms of the partnership agree- 
ment. For example. if a formula is 
adopted to measure the value of this 
work in process and identify it as “ac- 
counts receivable” it seems that Section 
126 would be applicable to the same 
extent as where the billing had actually 
taken place prior to death. Of course. 
if Section 126 is applicable any Federal 
estate tax attributable to such values in 


®J. Howland Auchincloss (Russell), 11 BTA 948. 
‘Treasury Reg. 111, Sec. 29.126-1. 


the gross estate could be deducted from 
the gross amount of the “accounts re. 
ceivable” subsequently received by the 
beneficiary for Federal income tax 
purposes.° 

Third—Good-Will: Many definitions 
have been proffered but here it is that 
highly intangible value attributable to 
the privilege of continuing the use of 
a name; prospective work in the future 
from the present clientele: expectation 
of continuing fixed retainer accounts. 
and the value attributable to a “loca. | 
tion” and the lease in connection there- 
with.® 

Fourth 
physical or tangible assets comprising 
the library, furniture, office supplies. 
major office redecoration or remodel: 


Capital Investment: The 


ling under a long term lease and bank 
accounts decreased by any outstanding 
obligations. 


Avoid “Purchase” with Profits 


These various values have been seg- 
regated into four categories. because it 
is recommended that the written agree. | 
ment be clear with respect to each item. 


literal or objective interpretation that 
earnings out of the partnership which 
are to be paid to the deceased partner's 


If the agreement indicates even from a 
widow were first received by the surviv- 


ing partners and in turn used to pur- 
. 
chase or buy the interest of the deceased | 


viving partners’ who incur a_ liability 
on earnings of the partnership, no por- 


tion of which ever actually reaches 


their hands. Furthermore. since suct 


y 
amounts would be lumped on_ top of 
their actual income, the higher tax rate 


would naturally aggravate their predic- 
ament, 


partner, then the tax falls on the 


Therefore, a complete absence of any 


so-called buy-and-sell arrangement in| 


nership see D. K. MacDonald, 3 TC 726. 


7Footnote 2, and same results in cases involving 
personal service partnerships are: Williard C. Hill 
14 BTA 572, aff’d by CCA-1, 38 Fed. (2nd) 165 
Pope v. Comm., 39 Fed. (2nd) 420, CCA-1, modi- 
fying 14 BTA 584 and Estate of Miller v. Comm 
38 BTA 487. 


8[.R.C. Sec. 126(c). 
®*For discussion of good-will in professional part 
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the agreement is recommended if the 
surviving partners seek to avoid income 
tax liability with respect to the sums 
paid to a deceased partner’s widow. The 
only exception to this suggestion is the 
payment actually attributable to the ac- 
quisition of the real capital investment 
owned by the deceased partner which, 
in most cases, would be nominal in rela- 
tion to the total amounts which the 
widow eventually receives. 

The book accounts or “accounts re- 
ceivable” are readily capable of identi- 
fication and by the terms of the agree- 
ment could be paid over by the surviv- 
ing partners to the decedent’s estate as 
and when collected. items are 
within the provisions of Section 126(a)- 
(1) of the Code and cause no income 


These 


tax problem. 

The deceased partner's share in the 
physical or tangible assets comprising 
his capital investment should, however, 
be treated separately as a “buy-and- 
sell” arrangement and, to this extent 
only, the customary provisions applic- 
able to a business partnership with capi- 
tal investment are pertinent. Moreover, 
it is important that good-will, if any 
is deemed to exist, also be included in 
the payment being made to purchase 


trust 


services 


American National Bank 
and Trust Company of Chicago 





the decedent’s capital interest. Even if 
good-will is regarded by the partners 
as non-existent, it should nevertheless 
be specified in the agreement that the 
good-will is actually being purchased as 
a segment of the capital investment. 


Future Earnings 


The final element of value attribut- 
able to the deceased partner’s interest 
would constitute the prospective future 
business from the present clientele and 
also the time already invested in work 
in process, but not reduced to an “ac- 
count receivable” at the time of death. 
Such values are obviously difficult to 
estimate. However, most professional 
people recognize that some value does 
exist and are anxious to have their es- 
tates and family compensated to some 
degree. This is usually done under the 
agreement whereby the surviving part- 
ners pay the widow a portion of part- 
nership earnings subsequent to the part- 
ners death and for some fixed period 
of time and measured by some stated 
percentage of such earnings. 

The foregoing payment from a legal 
point of view would simply be carried 
out under a pre-existing executory con- 
tract with performance postponed until 
death, whereby each partner agreed to 


\\ hen you need a fiduciary in Chicago. American 
National Bank and Trust Company stands ready to 
serve your requirements fully and efficiently. The 
experience and friendly co-operation of our Trust 


officers can help you achieve your purpose. for 


invited to call or write about any of our trust 


department services, or your own particular problem. 


individuals, estates or corporations. You are cordially 


Member Federal Deposit Insurance Corporation 


































pay the estate of a deceased partner 
some fixed percentage of earnings for 
a definite period of time subsequent to 
a death. However, care must be taken 
to avoid any language in the agreement 
that such payments are to be made in 
the nature of a purchase or payment 
for the acquisition of any capital inter- 
est or good-will.® 

Furthermore, an arrangement for pay- 
ment of a guaranteed fixed sum, pay- 
able in all events (as contrasted to a 
fixed percentage of actual future earn- 
ings) is to be avoided. Such an ar- 
rangement has been looked upon as 
having no aspects of a distributive share 
of partnership income.® The result was 
that the entire partnership income was 
taxed to the surviving law partner, al- 
though a portion thereof was paid over 
to the deceased partner’s estate. 


An analysis of the basic elements of 
the problem will be found in the Coates 
case,!° which involved an accounting 
partnership. Under the agreement, the 
estates of deceased partners had a right 
to share in the earnings of the firm 
subsequent to their death. The Com- 


5See Estate of Burroughs, footnote 2. 
*See footnote 1. 
10Charles F. Coates, 7 TC 125. 






























missioner contended that the partner- 
ship income was taxable to those who 
earned it, and under Section 182 of the 
Code the surviving partners were liable 
for the tax. The Tax Court, however, 
disagreed, placing much weight upon the 
fact that the enterprise required no capi- 
tal investment (other than books, furni- 
ture, etc.) and the payments were not 
for the purchase of the deceased part- 
ner’s interest in the firm." 


Funding by Insurance 


If the partners are insurable consid- 
erable simplicity and economy can be 
achieved through the use of life insur- 
ance for the purpose of funding the 
partnership agreement. Each partner 
could apply for insurance on the lives 
of the co-partners, pay the premiums 
and be the absolute owner thereof. None 
of the partners would own any of the 
insurance on his own life nor pay any 
of the premiums. There are conflicting 
views as to the most desirable designa- 
tion of the beneficiary. My own recom- 
mendation is ordinarily a trustee and 
the estate of the insured as second 
choice. 

A plan utilizing life insurance pos- 
sesses some advantages over the un- 
funded type of agreement. The economy 
factor can only be measured by the 
number of premium payments which 
will ultimately be made on the various 
insurance policies. However, even if 
premium payments are continued to the 
life expectancies of the partners some 
advantage ‘will likely accrue, as con- 
trasted to an unfunded agreement. The 
income tax advantage is particularly 
evident with respect to a prospective 
widow, because she receives the insur- 
ance proceeds free of any income tax 
liability. As to the surviving partners, 
they. naturally will include in their gross 
income all sums received after a part- 
ner’s death so far as partnership earn- 
ings are concerned and also as to the 
accounts receivable which they collect 
from the deceased partner’s accounts. 
However, this is to be expected, because 
they will have the right to retain these 
in their entirety, without any division 
with the widow. Lastly, considerable 
simplicity is afforded, because it en- 
ables the survivors to close the matter 
almost immediately after a death rather 
than making accountings to an execu- 
tor for several years. Moreover, it 
avoids the necessity of disclosing the 


NGussie K. Barth, 35 BTA 546; Bull. v. U. S., 
295 U. S. 247; Estate of George Nutter, 46 BTA 
35, aff’d. without opinion, CCA-1; Richard P. Hal- 
lowell, 2nd, 39 BTA 50, and Walter T. Gudgeon, 
32 BTA 100. 
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confidential affairs of the partnership 
to the widow or her representative after 


her husband’s death. 


Tax Consequences 


Assume that the capital interest in the 
partnership attributable to “A” is $2,- 
500; his share of the accounts receiv- 
able is $7,500; and it is agreeable 
among the partners that his widow re- 
ceive 25% of partnership earnings for 
two years after his death, and on a 
basis of the earnings for the preceding 
five year period it is expected that she 
will receive $30,000 as her share of 
the earnings. Therefore, if “A” died at 
this moment his widow at the end of 
two years would have received a total 
of $40,000. 

Let us further assume that “A” is 
insured by his co-partners under the 
terms of the written agreement for the 
entire $40,000 and the insurance pro- 
ceeds payable to a trustee or his estate, 
as the case may be, are in full satisfac- 
tion. of all right, title and interest that 
his estate or heirs may have to his in- 
terest in the partnership. The following 
tax results would occur: 

First: The proceeds of insurance pay- 
able to the deceased partner’s estate 
would not be regarded as gross income 
because specifically exempt by statute 
and treasury regulations.!* 


Second: The survivors would have 
purchased the deceased partner’s ac- 
counts receivable and have the right to 
retain them as they are paid. These 
would, of course, be income!* to the 
surviving partners who would pay tax 
thereon, because they would be the re- 
cipients thereof rather than the deceased 
partner's estate. 

Third: The surviving partners would 
retain the entire partnership earnings 
after the death of a partner and, of 
course, report such amounts for income 
tax purposes. 


Fourth: The survivors would succeed 
to the capital interest in the partnership 
formerly owned by the now deceased 
partner. Apparently, the basis for in- 
come tax purposes in the hands of the 
survivors would be the fair market 
value of such interest at the time of 
death, but this question would not arise 
unless the partnership was subsequent- 
ly dissolved or reorganized.'* 


Fifth: The insurance premiums 
would not be deductible for income tax 


12].R.C. See. 22(b) (1); Treasury Reg. 111, Sec. 
29.22(8) (1)-1. 

13James McAfee, 9 TC 720. 

MLegallet v. Comm., 41 BTA 294. 





purposes.'® Of course, the fact that the 
proceeds payable at death are excluded 
from gross income more than offsets 
the non-deductibility of the premium 
payments. 

Sixth: The estimated value of accounts 
receivable will constitute one of the 
items for estate tax purposes.'® (Of 
course, the executor should attempt to 
place some realistic value upon these 
items. If the estate is valued one year 
after death under Section 811(j) of 
the Code, the actual collections during 
the interim may be of some benefit in 
determining their collectible value. In 
addition, the right to share in future 
partnership earnings will constitute an 
item of value.'? This will, undoubtedly, 
be determined by the Commissioner 
through reliance upon the earnings his. 
tory of the partnership, discounted for 
the expected drop in earnings because 
of the loss of the deceased partner plus 
normal discounting for the present value 
of the promised future payments. Where 
life insurance is utilized, the estate tax 
value would be determined simply by 
reference to the insurance proceeds pay- 
able to the deceased partner’s estate in 
consideration for his the 
partnership.1® 


interest in 


The various principles involved in 
the formation of a law partnership 
agreement are to a large extent present 
in any professional partnership. Al- 
though special types of problems such 
as franchises will exist, these principles 
are applicable to almost any business 
or commercial partnership where capi- 
tal investment is negligible. 


T.R.C. Sec. 24(a) (4). 
16Footnote 3. 


1™McClellen v. Comm., 131 F. (2d) 165, affirming 
46 BTA 36. 


18M. W. Dobrzensky, 34 BTA 305; Clinton H. 
Scovell, 30 BTA 679, Comm. appeal dismissed 
CCA-1. 


A AA 
Bankers and Mutual Funds 


In a booklet recently distributed to 
bankers, E. W. Axe & Co., Inc.. dis- 
cusses the status of mutual fund shares 
from the viewpoint of their desirability 
for bank customer investment, as collat- 
eral, their place in trust accounts and 
other angles which concern the banker 
and trust officer. Written by Morris M. 


Townsend, an official of the four mutual | 


funds in the Axe group, the booklet 
traces history and development of the 
mutual fund movement. Investor bene- 
fit through diversification, simplifica- 


tion of handling and other features in-/ 


fund 


corporated in modern mutual 
practices are noted and explained. 
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HE determination of how many 

parties, and what parties, need be 
joined in an action by a trustee to 
settle his accounts should meet a two- 
fold test. The first requirement is the 
protection of the trustee, who is entitled 
to a binding decree that will protect 
him from any subsequent attacks, 
whether the accounting be intermediate 
or final.! But the second requirement is 
that of economy, not only to avoid un- 
due expenses against the particular 
trust, but also to preserve the trust de- 
vice as a practical and efficient method 
of dealing with a person’s estate. One 
of the principal objectives in moderniz- 
ing trust accounting procedure should 
be to eliminate unnecessary parties, and 
particularly to eliminate the appoint- 
ment of special guardians where they 
serve no real necessity. 


Consideration of who are necessary 
parties in a trust accounting requires a 
study first of the provisions of the trust 
instrument; second, in many cases, of 
the family tree; and finally a determina- 
tion of how far it is necessary to go as 
a matter of law in citing collateral 
members of the family and contingent 
remaindermen. I will deal primarily 
with New York law, as affected by re- 
cent decisions of the United States Su- 
preme Court in the field, but will en- 
deavor also to call attention to the sit- 
uation in other states so far as possible. 


Provisions ‘of Instrument 


Study of the trust instrument may 
show any one of three primary situa- 
tions: first, designation of remainder- 
men by name; second, gifts over to a 


*Mr. Judd, one time law secretary to Judge 
Learned Hand, was formerly Solicitor General for 
the State of New York. His article on trust ac- 
countings in the Columbia Law Review led to en- 
actment of Article 79 of New York’s Civil Prac- 
tice Act, discussed herein. 


1Matter of Roche, 259 N.Y. 458, 182 N.E. 82 
(1932). 2 Scott, Trusts § 220 (1939). Of course, 
the accounts may be reopened for fraud or con- 
cealment. Matter of Froelich’s Estate, 82 N.Y.S. 
(2d) 884 (Surr. Ct. 1948), aff’d. 275 App. Div. 
707, 88 N.Y.S. 270 (2d) (1st Dept. 1949). On the 
other hand, the account is not conclusive as to 
necessary persons not made parties to the proceed- 
ings. Matter of Bank of New York, 85 N.Y.S. 
(2d) 413 (Sup. Ct. 1948). 
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class; or thirdly, provisions for non- 
judicial settlement of accounts. 


If remaindermen are designated by 
name and are all alive, we have the 
simplest situation, for then it is not 
necessary to go beyond the trust instru- 
ment to list the necessary parties. The 
usual trust instrument presents a more 
complicated situation, for careful drafts- 
men seek to provide against every con- 
tingency by creating alternative remain- 
ders to issue or to those who will be the 
distributees of the settlor or the benefi- 
ciary at a given point of time. It is this 
type of provision which presents most 
sharply the desirability of streamlining 
accounting practice and letting more re- 
mote beneficiaries be represented by 
those who have the primary interest. 


The third situation which may be 
presented is that of a provision in the 
trust instrument permitting non-judicial 
settlement on the approval of the 
grantor alone or other specified parties. 
Where such a provision is valid, it may 
substantially simplify the accounting 
problem, but it presents legal problems 
which are too involved to discuss here.” 
Moreover, such a provision does not bar 
the trustee from obtaining a judicial 
accounting if he desires it,* and this 
would be subject to the same problems 
as to necessary parties that arise in an 
ordinary trust. 


Ascertaining Family Tree 


Where the trust instrument does not 
designate all the beneficiaries by name, 


*See Application of Central Hanover Bank and 
Trust Co. (Momand), 176 Misc. 183, 26 N.Y.S. 
(2d) 924 (Sup. Ct. 1941), aff'd. 263 App. Div. 801 
(1st Dept. 1941), aff’d. 288 N.Y. 608 (1942) up- 
holding a provision in an inter vivos trust permit- 
ting the trustee to account only to the grantor 
during the grantor’s lifetime. Provision for ap- 
proval by a life beneficiary alone is not fully valid 
and does not prevent objections by remaindermen 
whose interests are adverse. Matter of Crane, 34 
N.Y.S. (2d) 9 (Sup. Ct. 1942), aff’d. 266 App. 
Div. 726, 41 N.Y.S. (2d) 940 (1st Dept. 1943). 
Section 125 of the New York Decedent Estate Law 
might invalidate any such provision in a will. In 
Connecticut, provisions in a will may waive the 
requirement of an annual accounting, but this 
does not go so far as the Momand case (Gen. Stat. 
Rev. 1949, § 7052). 


8Cf. Matter of James, 173 Misc. 1042, 19 N.Y.S. 
(2d) 532 (Surr. Ct. 1940), aff’d. 262 App. Div. 
703, 27 N.Y.S. (2d) 90 (1st Dept. 1941), aff’d. 287 
N.Y. 645, 39 N.E. (2d) 275 (1941). 











SIMPLIFIED TRUST ACCOUNTINGS 


STANDARDS FOR ECONOMY AND BENEFICIARY PROTECTION 


the next step is to obtain a complete 
family tree. We may see the problems 
graphically by supposing a typical trust 
for the life of the settlor’s wife, with 
the principal upon her death to be di. 
vided and held in separate trusts for 
their children, with remainders to the 
issue of such children, or if all die 
without issue then to the settlor’s next 
of kin. The most complete accounting 
may fail to protect the trustee under 
old-time rules, if a single grandchild or 
potential distributee is not served with 
process.* 

Whatever the degree of kinship that 
may be necessary in the particular case, 
the trustee should take care to have defi. 
nite proof of the facts concerning the 
family tree. He should obtain and pre. 
serve signed statements of the names 
and addresses of the members of the 
family. Considerable probing may be 
necessary to disclose all relatives, for 
there are frequently members of a 


family, especially in the remoter de- | 


disliked or disowned 
and are frequently “forgotten” even by 
those who should know. The list of 
members of the family should be ac- 
curate as of the date the proceeding is 
begun, and, of course, it should be 
brought up to date in each subsequent 
accounting. 


grees, who are 


In every case it is well to carry the 
family tree to the last twig on the last 
branch. Where a settlor leaves a re- 
mainder to his issue, with gift over to 
next-of-kin in default of issue, it is clear 
that he is contemplating someone more 
remote than issue within the phrase 
next-of-kin. So in other situations, ex- 
cept as the rule of virtual representation 
may reduce the number of parties, it 
may not be sufficient simply to learn the 
names of the present presumptive dis- 
tributees. 


Determination of Necessary Parties 


The trend is toward simplifying and 
streamlining what was becoming an ex: 


cessively expensive and time-consum- 


‘Hess v. Hess, 233 N.Y. 164, 185 N.E. 231 


(1922). 
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ing accounting procedure. The key to 
this streamlining is the representation 
of infant and contingent remaindermen 
by those adults who are presumptively 
entitled to the remainder interest® at 
the time of the accounting. The multipli- 
cation of contingent remaindermen is 
the bane of trust accountings. Every 
contingent remainderman who is cited 
has a right to file objections.“ even 
though such a contingent remainderman 
would not be permitted to institute an 
accounting action himself without affirm. 
ative evidence of either waste or mis- 
management.‘ 


An extreme in the requirement of 
necessary parties was reached in a 1948 
Massachusetts case. and quickly repudi- 
ated by the Legislature. In Young v. 
Tudor. 


to all persons having vested interests. 


323 Mass. 508. notice was sent 


The statute provided for notice to all 
interested persons and directed the ap- 
pointment of a special guardian for un- 


Life beneficiaries normally present no great 
problem since the immediate life beneficiary is 
known and the secondary life beneficiaries are 
readily identifiable. 


‘Matter of Webb, 194 App. Div. 915, 185 N.Y. 
Supp. 153 (2nd Dept. 1920); City Bank Farmers 
Trust Co. v. Bennett, 159 Mise. 779, 287 N.Y. 
Supp. 784 (Sup. Ct. 1936): Matter of Rosenberg, 
165 Mise. 92, 2 N.Y.S. (2d) 300 (Surr. Ct. 1937). 

"Furniss v. Furniss, No. 1, 148 App. Div. 211, 


133 N.Y. Supp. 535 (1st Dept. 1911). 
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born infants and unascertained parties.® 
This special guardian objected to the 
failure to cite all contingent remainder- 
men, and the Supreme Judicial Court 
held that the interested parties who 
must be cited included everyone whose 
interest amounted to more than a “film 
of mist.” 


The and 
added expense resulting from this “film 
of mist” rule were graphically described 
in a vigorous article.'? The result was 
the passage in 1950 of a revision of 
the Massachusetts accounting statute," 
within less than two years after the de- 
Tudor. The new 
statute requires notice only to life bene- 
ficiaries and to presumptive remainder- 
men. i.e. those who would be entitled 
to share in ineome or principal if an 
existing tenancy for life or for years 
terminated at the time of the account- 


enormous complications 


cision in Young v. 


"Gen. Laws (Ter. Ed.) c. 206, § 24. 

323 Mass. 508, 511, 83 N.E. (2d) 1, 3. 

'oPaul B. Sargent, The Significance of Young v. 
Tudor on Trustees Accountings, 30 B.U.L. Rev. 31 
(1950). See also Niles, Trusts and Administration, 
in 1950 Annual Survey of American Law 668-69. 

‘Mass. Acts 1950, c. 413. 

'2The new statute provides for notice “to all per- 
sons to or for whom income has been paid or ac- 
cumulated or in the discretion of the trustees 
might have been paid or accumulated during the 
period covered by the account, and to those per- 
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New York’s Solution 


New York had earlier taken some- 
what similar steps toward the simplifi- 
cation of accounting procedure in the 
Supreme Court, relating to inter vivos 
trusts. | am glad to have had some part 
in bringing about that amendment.'*. 
In 1943, the former cumbersome pro- 
cedure for settling a trustee’s accounts 
under an inter vivos trust by suit in 
equity was replaced by a new special 
proceeding, embodied in Article 79 of 
the Civil Practice Act." 


This provides that in case of a re- 
mainder to a class, it is sufficient to 
join as parties those who would con- 
stitute such class if the determining 
event had happened immediately before 
the commencement of the proceeding. 
Similarly, in the case of a gift over 


sons who during such period have received or were 
entitled to receive or in the discretion of the trus- 
tee might have received principal, and to all per- 
sons who at the mailing or delivery of such notice, 
in default of any appointment or otherwise, would 
be entitled to share in the income or principal if 
an existing tenancy for life or for years had then 
terminated or the trust estate were then distribut- 
able in whole or in part.’”’ Ann. Laws Mass., c. 206 
§ 24 (4) (Supp. 1950). See Sargent, Boston Bar 
Bulletin for Oct. 1950 (Vol. 21, No. 9, pp. 266- 
271). 


13Judd, Some Phases of Practice in Inter Vivos 
Trust Accountings in New York, 42 Col. L. Rev. 
207, 218-22; 9th Rep., N. Y. Judicial Council 
(1943), 307, 311. 


4C.P.A. §§ 1307-18; N. Y. Laws 1943, c. 611. 



































New Trust Accounting Form 


A new and better statement form for customers 
of the Personal Trust Department of the Bankers 
Trust Co. of New York has been made possible by 
use of their new IBM 407 accounting machines. 
Clarity and appearance are improved by the group- 
ing of cash transactions, instead of the usual chron- 
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fully analyzed for rigid uniformity of coding and 
entry to avoid customer confusion and, according 
to a recent issue of the trust company’s Pyramid, 
it is believed that this new streamlined technique 
will speed up and simplify this most important 
phase of the department’s work. Due to current 
priorities, no more of these machines can be ob- 
tained but four units will be shared by the Personal 
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to distributees, heirs at law. issue or 
other kindred of a party to the proceed- 
ing. the decree against the party is 
made binding and conclusive upon such 
contingent remaindermen. This is true, 
however, only where the contingent re- 
maindermen have the same interest as 
the party.?® 

Such representation of contingent re- 
maindermen by presumptive remainder- 
men is not new, except in trust ac- 
countings. It has long been standard 
practice in partition actions.’® Judicial 
pronouncements in lower courts approv- 
ing the practice of virtual representa- 
tion!’ have been confirmed by the 
United States Supreme Court in a recent 
decision concerning trust 
funds, discussed later. 


For testamentary trusts,’* the New 
York practice still resembles the Mass- 
achusetts rule of Young v. Tudor. On 
the settlement of a trustee’s account in 
the Surrogate’s Court there must be 
cited “all persons who are entitled ab- 
solutely or contingently, by the terms 
of the will or by operation of law, to 
share in the fund . . .”.1® This means 
that accounting in a testamentary trust 
may be more expensive and cumber- 


common 


Note § 1311(b). 


16C0.P.A. §§ 1017(3), 1033. In foreclosure pro- 
ceedings the trustee may represent all beneficiaries. 
C.P.A. § 1079 (1,a); Schenk v. Schwartz, 183 Misc. 
495, 48 N.Y.S. (2d) 913 (Sup. Ct. 1944). And see 
Restatement, Property §§ 180, 181, 185 (1936). 


17Q’Leary v. Grant, 155 Misc. 98, 278 N.Y. Supp. 
839 (Sup. Ct. 1935), and Kane v. Odell, 171 App. 
Div. 324, 157 N.Y. Supp. 308 (1st Dept. 1916), 
held that “presumptive” members of a class were 
sufficient to represent the “potential” members in 
actions to set aside trust agreements. 


18Art. 79 by its terms is applicable to trusts 
created by will (C.P.A. § 1307), but the Supreme 
Court does not take jurisdiction of testamentary 
trusts in the absence of special circumstances. Post 
v. Ingraham, 122 App. Div. 738, 107 N. Y. Supp. 
737 (1st Dept. 1907); Matter of Smith, 120 App. 
Div. 199, 105 N.Y. Supp. 223 (1st Dept. 1907); 
Matter of Ranft’s Will, 268 App. Div. 136, 49 
N.Y.S. (2d) 125 (1st Dept. 1944). 


198.C.A. § 262(9). 
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some than in the case of inter vivos 
trusts. A possible way for a testator to 
obtain for his beneficiaries the advan- 
tages of the Supreme Court accounting 
procedure would be to create an irre- 
vocable inter vivos trust before he dies 
and give property under his will to the 
trustees of the inter vivos trust.*° but 
this would be satisfactory in 
fraction of the situations. 


only a 


Other Approaches 


Other states have adopted provisions 
for virtual representation of contingent 
remaindermen by presumptive remain- 
dermen in one form or another.*’ The 
Uniform Trustees Accounting Act has 
a somewhat different provision for rep- 

permitting infant or in- 
members of a class to be 


resentation, 
competent 
represented by competent living mem- 
bers of the class instead of by a special 
guardian as the court determines.”” 


20] Scott, Trusts (1939) § 54.3. In some states a 
gift to an inter vivos trust is valid even though the 
trust is revocable, Swetland v. Swetland, 102 N.J. 
Eq. 294, 140 Atl. 279 (1928). In New York, such a 
gift to an irrevocable trust has been held valid, 
Matter of Rausch, 234 App. Div. 626, 252 N.Y. 
Supp. 129 (2d Dept. 1931), 258 N.Y. 327, 179 N.E. 
755, 80 A.L.R. 98 (1932) (per Cardozo, Ch. J.), 
but not to a revocable trust. See Pres. & Dir. of 
Manhattan Co. v. Janowitz, 260 App. Div. 174, 21 
N.Y.S. (2d) 232 (2d Dept. 1940). Where a gift by 
will is made to an inter vivos trust, it has been 
held that the residue will be treated as an inter 
vivos trust and not as a testamentary trust. In re 
York’s Estate, 95 N.H. 435, 65 A. (2d) 282, 8 
A.L.R. (2d) 611 (1949); Wells Fargo Bk. & Union 
Tr. Co. v. Superior Ct., 32 Cal. (2d) 1, 193 P. 
(2d) 721 (1948); see 63 Harv. L. Rev. 543 (1950), 
22 So. Cal. L. Rev. 205 (1949), 48 Mich. L. Rev. 
244 (1949). 


2Ohio Gen. Code Ann., § 10506-38(a) (Supp. 
1950); Pa. Stat. Ann., tit. 20, § 320.704 (1950). 


22*Any beneficiary who is an infant, of unsound 
mind or otherwise legally incompetent, and also 
possible unborn or unascertained beneficiaries may 
be represented in a testamentary trust accounting 
by thegcourt, or by competent living members of 
the class to which they do or would belong, or by a 
guardian ad litem, as the court deems best. If the 
residence of any beneficiary is unknown, or there 
is doubt as to the existence of one or more per- 
sons as beneficiaries, the court shall make such 
provision for service of notice and representation 
on the accounting as it believes proper.” 9 A 
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Practically, there is no reason why 
children at least should not be bound by 
their parents’ appearance in an action, 
where the parents too are interested, 
The Pennsylvania statute is more lib. 
eral than the New York statute in this 
respect, permitting the court to dispense 
with the appointment of a guardian for 
an infant the 
competent living ancestor interested in 


when he is issue of a 
the estate. whose interest is not adverse 
to his.** The New York statute on inter 
vivos trusts would require in this cir- 
cumstance that the parent have exactly 
the same interest as the infant.** It may 
well be that the time has come, in the 
light of recent extensions of the princi- 


ple of virtual representation. to liber- 
alize Article 79. 
Common Trust Funds 


The latest definite 
concerning the validity of provisions for 


pronouncement 


virtual representation has come in the 
decision of the United States Supreme | 
Court conc&rmning accountings under | 
common tryst funds.“” The now famous 
Vullane cae? arose on the constitu- 
tional suffic;!ncy of the notice to benefi- 


ciaries upej; the judicial settlement of | 


trust fund; under Section 100-c of the 
New York! Banking Law. The only no- 
tice requ: fed under the New York 


U.L.A., Uniyrm Trustees Accounting Act, § % 
(adopted 193). 

The act |} 
§ 59-2254 ( 


% 
the accou,2 of a trustee of a S 


been adopted in Kan. Gen. Stat. 
rick, 1949) and Washington, which 


tute to require a guardian ad litem 
. Wash. Rev. Stat. Ann., § 












ee 


for all infa 
(Remingto 


Pa. St 


upp. 1941). 


Ann., tit. 20, § 320.704, as amended 


by L. 5. Ze. G22. 

“Matter M™ Pratt’s Trust, 188 Misc. 170, 64 § 
N.Y.S. (2 470 (Sup. Ct. 1946). 

“There #e now provisions for such funds in at 
least thirt*® states. 

Mullang v. Central Hanover Bank & Trust Co. 


339 U. S. 306 (1949). 
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statute was publication addressed gen- 
erally to the parties interested, without 
naming them. The New York courts 
held that the parties were adequately 
protected by the original notice of the 
investment in the fund and the addi- 
tional requirement that the court ap- 
point two special guardians, one to rep- 
resent income beneficiaries and one to 
represent principal beneficiaries. 


Although the United States Supreme 
Court held that the notice was inade- 
quate, its opinion announces rules which 
are quite helpful in determining the 
minimum requirements of notice in 
trust accountings. It held that the funda- 
mental requisite of due process was the 
opportunity to be heard and that this 
required notice reasonably calculated 
under the circumstances to apprise in- 
terested parties of the action and afford 
them an opportunity to present their 
objections. Giving effect to the practical 
difficulties and cost, the Court held that 
it was not unreasonable to dispense with 
direct notice to beneficiaries whose in- 
terests were either conjectural or fu- 
ture or not known to the trustee.*7 


As a result, the 1951 Legislature 
amended the New York common trust 
fund law.** Under the amended statute, 
notice by mail is required to those per- 
sons entitled to share in the income or 
principal at any time during the period 
accounted for, and those who would 
have been entitled to share in the prin- 
cipal if the event on which the particular 
trust was distributable had occurred at 
the close of the period. This is substan- 
tially the rule of “virtual representa- 
tion.” In addition, the new statute re- 
quires notice to those interested parties 
who, during the period accounted for, 
informed the trust company in writing 
that they desired notice of accounting 
proceedings. 


This provision for notice to a limited 
class appears to conform with the opin- 
ion of the Supreme Court in the Mullane 
case, and approaches the rule incorpo- 
rated in Article 79 of the Civil Practice 
Act and in certain other states.’ 


Possible Statutory Amendments 


Under the formula of the Mullane 
case, it would appear permissible to 
amend statutes in New York and else- 
where to conform with the Pennsylvania 
statute, which is the most liberal of 
those mentioned. The Pennsylvania stat- 
ute permits the court to dispense with 


77339 U.S. at 317. 


*(Banking Law, § 100-c.). L. 1951 ec. 
amending Banking Law § 100-c, subd. 12(1). 
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the appointment of a special guardian 
whenever there is a living person sui 
juris having a similar interest or where 
his parent has an interest in the estate 
which is not adverse to that of the in- 
fant.*® This goes beyond Article 79 of 
the New York Civil Practice Act, in 
requiring only a similar interest instead 
of the same interest, and in permitting 
representation by any living person not 
adversely interested, while the New 
York statute permits representation 
only by kin who are parties. 


The trend toward limiting the ap- 
pointment of special guardians and the 
multiplication of parties is not intended 
to deprive anyone’ of legitimate rights, 
but to confine the right of objection to 
those who are directly interested. A 
special guardian, being responsible to 
his ward instead of dealing with his 
own property, does not have the same 
freedom to take a liberal view of trus- 
tees’ acts as would an adult beneficiary 
who faced the risk that the expenses of 
a futile objection might reduce his 
share of the estate.*° 


Pa. Stat. Ann., tit. 20, Sec. 320.704 (1950). 


%0The rule of King v. Talbot, 40 N.Y. 76, 85, 86 
(1869) requires a fiduciary to exercise only the 
same care which a prudent man would give to his 
own like affairs, but the stringent rules of equity 
quite properly impel a fiduciary to be more strict 
than he would be in his own affairs. 


The Mullane case warns us that the 
requirements of due process will not 
permit lack of actual notice to those 
primarily interested. In fact, the Mullane 
case casts doubt on the constitutionality 
of notice provisions in several state 
statutes. The Alabama Code.*! for in- 
stance, apparently requires little more 
for annual accountings than posting no- 
tice of the proceeding at the Court 
House. Other statutes give an option to 
the trustee either to serve notice by 
registered mail or in person, or to give 
notice simply by publication.** These 
statutes may be unreliable today. State 
court decisions sustaining them, prior 
to the Mullane case, can no longer be 
real protection to a trustee who gives 
a notice not reasonably calculated to 
reach the interested parties. 


In the states where the statutes pro- 
vide for additional notice by registered 
mail or in person, the statutes may 
nevertheless be constitutional if in the 
light of the Mullane case the state courts 
construe them as providing a binding 

(Continued on page 720) 


Tit. 61, § 298 (1940). 

%2Mich. Stat. Ann. § 27.3178 (32) (1943); N. J. 
Stat. Ann., tit. 3, § 10-11 (Supp. 1950); Ohio Gen. 
Code Ann. § 10506-36 (Supp. 1950); Vt. Stat., 
§ 2897 (1947); cf. Cal. Probate Code, §§ 1120, 
1200. This list does not cover all states which have 
such provisions. 
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FIDELITY-PHILADELPHIA | 
TRUST COMPANY 


ORGANIZED 1866 


STATEMENT OF CONDITION SEPTEMBER 30, 1951 


DIRECTORS 


LAWRENCE SAUNDERS 
President, W. B. Saunders Company 


GEORGE WHARTON PEPPER 

Pepper, Bodine, Stokes & Hamilton 
ROBERT DECHERT 

Barnes, Dechert, Price, Myers & Clark 
MARSHALL S. MORGAN 


W. FINDLAY DOWNS 
President, Day & Zimmermann, Inc. 


JAMES H. ROBINS 
President, American Pulley Company 


ADOLPH G. ROSENGARTEN, JR. 
Stradley, Ronon, Stevens & Young 


STANLEY W. COUSLEY 
Chairman of the Board 


FRANCIS J. CHESTERMAN 
ORVILLE H. BULLITT 


THOMAS 8B. K. RINGE 
Morgan, Lewis & Bockius 


MALCOLM ADAM 
President, The Penn Mutual 
Life Insurance Company 


H. HOFFMAN DOLAN 


PAUL DREWRY FOX 
Treasurer, The Pennsylvania 
Railroad Company 


HOWARD C. PETERSEN 
President 


GEORGE 8B. BEITZEL 
President, Pennsylvania Salt 
Manufacturing Company 


BRADFORD SMITH, JR. 
Vice-President, Insurance Company 
of North America Companies 


PHILIP T. SHARPLES 
Chairman of the Board 
The Sharples Corporation 


J. HARRY WAGNER JR. 


ASSETS 


Cash and Due from Banks 

U.S. Government Securities . - 

State, County and Municipal Securities 

Other Securities 

Loans, less Reserve 

Mortgages. OE ee a ae ee 

Investment in Fidelity Building Corporation . 

Branch Office and other Real Estate 

Vaults, Furniture and Fixtures 

Accrued Interest Receivable. 

Prepaid Expenses and Other Assets 
Total Assets 


LIABILITIES 


Deposits . ‘ 
Unearned Discount 
Other Liabilities. e & wa 
Reserve for Interest, Taxes, etc. 
Total Liabilities 
Reserve for Contingencies. 
Capital Funds 
Capital . 
Surplus . ; 
Undivided Profit 
Total Capital Funds . 


Total Liabilities, 
Reserve and Capital Funds . 


$ 6,700,000.00 
13,300,000.00 
6,298,750.50 


United States Government obligations and other securities carried in the above 
statement are pledged to secure Government, State and Municipal deposits, 


Clearing House Exchanges and for fiduciary purposes 
in the sum of $34,527,066.67. 


HOWARD C. PETERSEN, President 
BROAD AND WALNUT STREETS 
PHILADELPHIA 9 


Member Federal Reserve System 
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Member Federal Deposit Insurance Corporation 
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Practical Effects of Differences in 


The Rule against Perpetuities 


HE Rule against Perpetuities is a 
vital part of the day to day practice 


of the active lawyer. It affects not only 


the planning of estates and the draw- 
ing of the trusts and wills, but many 
types of commercial transactions as 
well. It has important tax consequences: 
the lack of uniformity in the Rules 
against Perpetuities (and Accumula- 
of the several states results in 
discriminatory taxation; methods of 
disposition of property, valid in some 
states, are not permitted in others, to 
the detriment of their citizens. 


The Common Law Rule was devel- 
oped gradually by the English courts. 
They attempted to reconcile two con- 
flicting social forces: the landed aristo- 
cracy wished to maintain the unfettered 
privilege of disposing of their wealth 
and to tie up their properties in the 


' family line as long as possible: this 


was opposed by the commercial and 
business classes, backed by the courts, 
who thought this would lead to eco- 
nomic stagnation. The conflict was 
formulated in the phrases, “perpetui- 


' ties” and “freedom of alienation.” 


The Common Law Rule was finally 


crystallized in a virtually mathematical 


PE nese —— 


TES | 


formula: the vesting of absolute owner- 
ship can not be postponed by deed or 
will for longer than lives in being at 
the creation of the estate plus 21 years 
thereafter. This Rule prevails in most 
of the states.’ Its reasonableness is 
perhaps proven by the fact that (with 
one minor exception”) none of the states 
has seen fit to lengthen the permissible 
period. The statutory changes have been 
addressed rather to shortening the pe- 
riod either by (a) reducing the number 





PHILIP J. HIRSCH, Esq. of the New York Bar 
assisted in the preparation of this paper. 


*Mr. Looker is a member of the Surrogate’s 
Court Committees of the New York County Law- 
yers and New York State Bar Associations, lec- 
turer at the Practising Law Institute and N. Y. U. 
- Institute, and a contributor to legal periodi- 


Rest. Prop. Vol. 4, p. 2627. 


*Wise. Stat. (1949) §§ 280.14, 230.15 (lives in 
being plus thirty years). 
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CHARLES LOOKER* 
Member of the New York Bar 


of permissible lives, or (b) amending 
the 21 year period. 


Lives in Being 


In 1830 New York enacted its “two- 
life” limitation. It has been a bone of 
contention for over a century. The states 
that followed New York have all, by 
one means or another, returned to 
plural lives.* 


It would seem difficult to find in so- 
cial policy any justification for the arbi- 
trary two-life limitation. Certainly New 
York does not have a social policy dif- 
ferent from that of the other forty-seven 
states. The duration of a trust depends 
more on the age of the beneficiaries 
than on their number. A trust measured 
by the life of the survivor of two men 
aged twenty has an expectancy of ap- 
proximately 56 years; a trust measured 
by the life of ten men aged forty would 
have an expectancy of only 47 years.* 
In the words of Chancellor Kent, a 
century ago:° 

“ * * * it is doubtful whether confin- 
ing future estates to two lives in being 
was called for by any necessity or policy, 
since the candles were all lighted at the 


same time, let the lives be as numerous 
as caprice should dictate.” 


The New York Rule still causes an 
unduly large volume of litigation.® It 
cannot be that the average New York 
practitioner is less skilled than his 
counterpart in other states. The root 
of the trouble is the artificiality of the 
two-life limitation and its inappropriate- 
ness for a family with more than one 


child. 


Where a New York decedent or 
settlor grants a power of appointment, 


8Arizona, Michigan and Minnesota followed New 
York in adopting the two life rule for dispositions 
of land. Michigan has returned to the common law 
rule. Michigan Laws of 1949, No. 38. In Arizona 
and Minnesota, a power of sale will remove the 
limitations as to land. See Rest. Prop. Vol. 4, p. 
2736, 2785. 


4Study made June 1946 for Law Reform Com- 
mittee of the Bar Association of the City of New 
York. 

5Kent’s Commentaries IV, 272 ftn. C. 

®See report of survey in N. Y. Leg. Doc. (1936) 
No. 65 (H) at p. 477. 


the validity of the exercise of the power 
will be controlled by New York law.” 
Where the donee of the power does not 
reside in New York or moves to an- 
other state, there is a grave danger of 
illegal exercise if the draftsman in the 
Common Law state overlooks the two- 
life limitation. The Marital Deduction 
under the Federal Estate Tax Law has, 
of course, greatly encouraged the grant- 
ing of testamentary powers of appoint- 
ment, since the deduction is allowed 
where a trust is created for the widow 
provided she is given a general power 
of appointment. If there are no com- 
pelling differences in social policy, uni- 
formity as to the plural-life rule seems 
indicated. 

This is emphasized by another aspect 
of the Federal Estate Tax Law: the two- 
life rule is self-inflicted discrimination. 
If a Federal statute, requiring payment - 
of estate tax on the death of the third 
successive life beneficiary, were limited 
in its application to citizens of New 
York, it would be clearly unconstitu- 
tional. Yet this is the very effect of the 
New York Rule. 

Where a man leaves a widow and 
(say) four children, he may create in 
other states trusts and cross-trusts to 
last until the death of the survivor of 
the five named persons. The principal 
of the estate will not pass to any re- 
mainderman until the expiration of all 
of the trusts, and thus estate tax will 
not be payable until the subsequent 
death of the remainderman. In New 
York, however, this is not permitted: 
the trusts must be measured by two 
lives. The provisions for cross-trusts 
must be sharply limited, and the princi- 
pal will thus pass outright to the re- 
maindermen before the death of the 
last of the five beneficiaries: on the 
death of the remaindermen estate tax 
will be incurred. 

tIn re Bearn’s Estate, 23 N.Y.S. 2d 1006, aff'd. 
258 App. Div. 954, aff’d. 284 N.Y. 658 (1940) (tes- 
tamentary trust); Central Hanover Bank & Trust 
Co. v. Brown, 73 N.¥.S. 2d 282 (1947) (inter 


vivos trust). 
8See Bearn’s Estate, supra note 7. 
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Date for Determining Lives in Being 


Differences in the practical operation 
of the Common Law Rule arise in con- 
nection with the date at which the lives 
must have been in being. If A gives 
B a power of appointment in 1951 
which B exercises in 1961, there is ob- 
viously a lengthening of the permitted 
Rule if B is permitted in one state to 
appoint to persons born in 1961, where- 
as in another state he may not appoint 
to persons born after 1951. 


Under the Common Law decisions 
appointment is limited to persons living 
at the creation of the power except 
where the donee is granted a general 
power to appoint by deed. If the power 
is not general, or if he can appoint only 
by will, the exercise of the power relates 
back to the date of creation of the 
power.® 


In several states statutes have been 
adopted providing that general testa- 
mentary powers may be exercised in 
favor of persons in being at the date 
of exercise.!° And one state, Delaware, 
has gone the limit and provided that 
even in the case of special powers, the 
Rule against Perpetuities shall be ap- 
plied as of the date of exercise.!! 


The practical effects of these appar- 
ently technical rules of property can be 
readily seen in the Powers of Appoint- 
ment Act of 1951, which contains a 

‘ special section intended to eliminate the 
tax advantages that Delaware would 
otherwise obtain. Although non-general 
powers are not subject to estate tax 
under the new Act, it is specifically pro- 
vided that tax shall be imposed on the 
exercise of such a power if used to cre- 
ate a further power, the exercise of 
which will not relate back to the date of 
creation of the first power.'* Were it not 
for this provision, a Delaware testator 
might leave his property in trust for 
his son with remainder as he might 


®Minot v. Paine, 230 Mass. 514 (1918); Rest. 


Prop. §§ 391, 392. 


10See Rest. Prop. § 327, comment d; id. § 391, 
comment h. 


MDel. Rev. Code (1935) § 4414. 


127.R.C. § 811(f) (4). This may result in a dis- 
crimination against the Delaware resident. Under 
the new Powers of Appointment Act, it is now 
possible, in exercising a special power, to create a 
new special power, and no tax is paid for such 
creation. This was not permissible under the form- 
er section. However, the Delaware resident cannot 
do this, since the exercise of the second power will 
not be related back to the creation of the original 
power. This operates only where the original pow- 
er was created after October 21, 1942. The donee 
of a pre-1942 special power, even in Delaware, 
may exercise his power and grant the appointee a 
special power in turn, and no tax will be incurred 
at the death of the donee or of his appointee. Of 
course, the appointee will have a post-1942 power 
which falls within the statute, and thus the ap- 
pointee will not be able to repeat the process — 
estate tax will be imposed at his death if he should 
grant a power of appointment to his appointee. 
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appoint among his children; the son 
could similarly grant a special power 
to his children and this could continue 
from generation to generation, free of 
estate tax. This enormously practical 
result would stem from a seemingly in- 
nocuous, technical change in the law 
relating to the date for ascertainment of 
lives in being under the Rule! 


In an unfunded insurance trust, the 
settlor regards the proceeds of the poli- 
cies as the corpus of the trust and from 
this point of view the trust comes into 
practical operation at the death of the 
insured. Nevertheless the trust inden- 
ture technically dates as of the time of 
execution and children born to the 
insured thereafter are not lives in be- 
ing.'* This is to be contrasted with the 
optional settlement provisions inserted 
in the policies where there is no obstacle 
to including children born to the in- 
sured after the beneficiary designation 
is made.'* Indeed, there is authority to 
the effect that the Rule against Perpetui- 
ties does not apply to optional settle- 
ments.!® 


At least one state has met the prob- 
lem of the insurance trust by specific 
statute to provide that lives in being 
will be determined as of the death of 
the insured.!® 


In the case of a revocable unfunded 
insurance trust, there is some authority 
indicating that lives in being should be 
determined as of the death of the 
settlor.'* A power of revocation is the 
equivalent of a power to appoint by 
deed.'® However, in a revocable trust, 
the question is not whether the power 
to revoke has been validly exercised, 
but whether the provisions in default of 
revocation are valid. The authorities 
holding that the validity of the exercise 
of a general power to appoint by deed 
is to be determined as of the date of 


13Remsen v. Central Hanover Bank & Trust Co., 
N.Y.L.J. 2/18/33, PH Wills Serv., Unreported 
eases, V.I., {| 25,602: see Rest. Prop. § 374, com- 
ment ec; Note, 45 Harv. L. Rev. 896 (1932); Bog- 
ert, Trusts and Trustees, § 243. 


4This may be limited to situations when a power 
to ehange the beneficiary is reserved. See Land, 
Life Insurance Option Settlements — Trusts or 
Debts, 42 Col. L. Rev. 32, 48 (1942). 

Holmes v. John Hancock Mutual Life Ins. Co., 
288 N. Y. 106 (1942); Note, 42 Col. L. Rev. 1221 
(1942). 


16Ala. Laws of 1949, No. 265. 


17Manufacturers Life Ins. Co. v. Von Hamm- 
Young Co., 34 Hawaii 288 (1937); ef., Morgan v. 
Keyes, 302 N.Y. 439 (1951), indicating that in a 
revocable trust, the validity of the exercise of a 
general testamentary power by the beneficiary will 
be determined as of the date the power to revoke 


ended; cf., Bankers Trust Co. v. Topping, 180 
Mise. 596 (1943); see also, Land, op. cit. note 14 
at 48. 


18See Equitable Trust Co. v. Pratt, 117 Misc. 708, 
aff'd. 206 App. Div. 689 (1923); Chase National 
Bank v. Reed, 189 Mise. 694 (1946); City Bank 
Farmers Trust Co. v. Cannon, 291 N.Y. 125, 133 
(1943). 


exercise, therefore, do not necessarily 
support the view that the validity of the 
provisions of an unrevoked revocable 
trust is to be determined as of the death 
of the settlor.'® It is, of course, possible 
for such a settlor to revoke and re. 
execute the trust from time to time so as 
to include his newly-born children,” 
To avoid such needless red-tape the 
courts or the Legislatures might lay 
down the definitive rule that the date of 
death of the settlor of the revocable 
trust is the determinative date.*! 


But any such shift of the determina. 
tive date may have tax consequences 


under the “Delaware” section of the | 


Powers of Appointment Act discussed 
above. To illustrate: S creates a revoc. 
able trust for B for life with remainder 
as B shall by will appoint among B's 
descendants. B survives S and appoints 
in trust for B’s son for life with re. 


mainder as he shall by will appoint | 


among his descendants. Since the valid. | 


ity of the exercise of the power granted 
to B’s son will be determined as of the 
settlor’s death (when the power of re- 
vocation ended) and not as of the date 
the trust was signed, it is arguable that 
estate tax is payable at B’s death under 
the “Delaware” section. 


Accumulatiens 


Most of the states apply the Common 
Law Rule against Perpetuities to accum- 
ulations. In 1800 England enacted a 
statute limiting accumulations to one 


of four alternative periods: (a) the life | 


of the donor: (b) a term of 21 years 
following the death of the donor: (c) 
the minority of a person conceived at 


or before the donor’s death. or (d) the | 


minority of a person who would pres- 
ently be entitled to the accumulated in- 
come if adult. 


Statutes embodying some or all of 
these provisions have been adopted by 
several states. They range in severity 
from the Alabama statute.** which per- 
mits a ten year term in gross or an 
actual minority in existence at the cre- 
ation of the estate and the New York 
statute.*? which limits accumulations to 
the minority of the person for whose 
benefit the accumulation was created 


In New York, there is support for the view. 
See Chase National Bank v. Reed, supra note 18. 
261 App. 

Bankers 


20S-henectady Trust Co. v. Emmona, 
Div. 154, aff’d. 286 N.Y. 626 (1941); 
Trust Co. v. Topping, supra note 17. 

2iQuery should the date of death of the donee of 
a power to appoint by deed be made the controlling 
date as to the provisions effective in default of 
exercise ? 

Ala. Code (1940) § 47-146. 

23N. Y. Pers. Prop. Law § 16; N. Y. Real Prop. 
Law § 61. ; 
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(and which must commence within the 
2 life period) to the Pennsylvania stat- 
ute** which allows accumulations dur- 
ing the minority of the beneficiary or 
during the lifetime of the settlor, the 
Illinois statute,*° which adopts the four 
alternatives of the English statute, and 
the California statute,2° which allows 
accumulations for lives in being plus 
a minority or a gross term of 25 years. 


The practical effects of the differences 
in the state rules concerning accumula- 
tions are readily apparent. For example, 
a testator, feeling that his children are 
able to manage on their independent 
incomes, might desire to provide for his 
grandchildren upon the death of their 
parents and, in order to pass on to them 
a large fund, might direct that all or 
part of the income from his testamen- 
tary trusts be accumulated during the 
lifetimes of his children, thereafter to 
pass on to the grandchildren (subject 
to no estate tax at that time). In states 
following the Common, Law Rule this 
would be proper. In states with re- 
stricted rules it would not. 

In those states permitting accumula- 
tion for adults, it is possible through the 
“Purd. Pa. Stat. Ann. § 20-301.6. 


STi]. Rev. Stat. (1949) § 30-153. 
*Cal. Civ. Code §§ 715, 724, 725. 


use of partial or full accumulation trusts 
to reduce the family income tax burden, 
the accumulation trusts constituting sep- 
arate taxpayers. When the trusts term- 
inate, the net accumulated income (left 
after payment of income taxes assessed 
against the trusts) passes to the bene- 
ficiaries tax-free. These tax advantages 
are not available in states with re- 
stricted rules. . 

The states which have adopted statu- 
tory modifications of the common law 
rule concerning accumulations are faced 
with a great variety of problems. Many 
of these have been considered and pro- 
vided for in the recent Pennsylvania 
Accumulations Statute, which adopts 
two of the four alternatives of the Eng- 
lish statute, permitting accumulations 
for the life of the donor or during the 
minority of the beneficiary.*7 Where 
the income is accumulated for the bene- 
fit of a minor, the accumulated income 
can either be paid over to the benefici- 
ary upon his attaining majority, or 
added to principal at that time and the 
income thereon paid over to the benefi- 
ciary during the remaining term of the 
trust. In some states permitting an ac- 
cumulation for the benefit of a minor. 
the accumulated income must be paid 


Purd. Pa. Stat. Ann. § 20-301.6. 


over at 21, and cannot be added to 
principal.?* 

The Pennsylvania statute has also 
taken cognizance of the impact of the 
rule against accumulations upon every 
day business transactions. Thus, it per- 
mits accumulations in connection with 
pension trusts. Many states have not 
provided for an exemption and even 
where such states follow the broad 
Common Law rule governing accumula- 
tions, the legality of long term pension 
trusts may well be challenged as viola- 
tive of the rule.*® 


The Pennsylvania statute also con- 
tains a provisien regarding insurance 
trusts: it allows the dividends paid on 
the life insurance policies to be applied 
to the payment of premiums. It does 
not, however, refer to the payment of 
premiums out of the income from se- 
curities deposited in a funded insur- 
ance trust. A New York statute permits 
payment of the premiums with both 
the trust income and policy dividends.*° 


Insurance trusts present no problem 
in Common Law states since the insured 








*8See Rest. Prop. § 445; In re Bunker’s Will, 53 
N.Y.S. 2d 262 (1945); cf., Morris v. Morris, 272 
N.Y. 110 (1926). 

See Lauritzen, Perpetuities and Pension Trusts, 
24 Taxes 519 (1946). 


3oN. Y. Pers. Prop. Law § 16. 
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is a life in being, nor in states like 
Pennsylvania if the insured is the set- 
tlor, since an accumulation is permitted 
for the life of the settlor. In other 
states which have a statute limiting 
accumulations, but no special statute 
on insurance, there is a two-fold prob- 
lem: is payment of premiums out of 
trust income an accumulation; is ap- 


plication of dividends on the policies 
an accumulation if the dividends are 
applied to the payment of premiums, 
accumulated with the company, or used 
to purchase additional paid-up insur- 
ance? The authorities are not definitive- 
ly settled on these questions*! and ex- 


press statutory provision would seem 
desirable.** 


The Pennsylvania statute permits al- 
location of “extraordinary dividends” 
to principal. To the extent that this 
refers to stock dividends, it overrules 
the common law rule previously applied 
in that state,°* which held that alloca- 

%1See Appleman, Snoneanes Law and Practice, 
§ 882; Bogert, Trusts and Trustees, § 217; Bogert, 


Funded Insurance Trusts and the Rule Against 
Accumulations, 9 Corn. L. Q. 113 (1924). 


s2Cf. N. Y. Pers. Prop. Law § 16. 


Re Maris, 301 Pa. 20 (1930). See contra, Equit- 
able Trust Co. v. Prentice, 250 N.Y. 1 (1928). The 
New York rule has been codified by N. Y. Pers. 
Prop. Law § 17a. 
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ting stock dividends to principal con. 
stitutes an accumulation to the extent 
that the dividend represents a return 
of income.** 

The Pennsylvania statute also per. 
mits amortization out of income of pre. 
miums paid for bonds or callable se. 
curities, amortization of wasting assets, 


the use of income to carry unproduc. | 


tive property and the allocation to prin- 
cipal of the full proceeds from the sale 
of unproductive property. 


A relatively new and fertile field for | 


accumulation problems in those states 
having modifications of the common 
law rule, and a problem not provided 
for in the Pennsylvania statute, is in- 
vestment company stock held by a trust. 
These securities, increasingly popular, 
return as dividends a mixture of income 
and capital gains earned from the sale 
of securities. The few cases that have 
considered the question hold that the 
full dividend is “income.”** If the set- 
tlor should direet an allocation based 
upon the investment company’s divi- 
sion of the dividend as income or capi- 
tal gain, the resulting accumulation of 
“income” might be invalid. 


The Pennsylvania statute represents 
a considered study of the impact of the 
rule concerning accumulations on day 
to day transactions. Similar studies 
could well be made by other states. 


The broader the field of permissible 
accumulation, the greater is the oppor- 
tunity for tax savings: not only as to 
income tax (the trust is a separate tax- 
payer) but also as to estate tax, since 
the accumulations pass to the remain- 
dermen on the death of the life benefici- 
ary free of estate tax at that point. 


Period in Gross 


In the Common Law Rule the period 
in gross is 2] years and it may be tacked 
on at the end of lives in being. In two 
States the period in gross has been ex- 
tended to twenty-five years*® and made 
an alternative to lives in being. In one 
State the rule is lives in being plus 
thirty years.87 In New York and three 
other States the period in gross has 
been wholly eliminated: e.g. in New 
York the rule is two lives in being 
plus an actual minority.** 


“The Pennsylvania statute has one conspicuous 
omission: it does not cover payment of mortgage 
out of income. 

Matter of Byrne, 192 Misc. 451 (1948); Matter 
of Bruce, 192 Misc. 523 (1948). 

Cal. Civ. Code (1941) § 715; N. Dak. Rev. Code 
(1943) § 47.0227. 


87Wisc. Stat. (1947) § 230.15. 


%N. Y. Pers. Prop. Law § 11; N. Y. Real Prop. 
Law § 42; see also, Idaho Code (1932) §§ 55-111, 
55-202; Mont. Rev. Code (1947) $§ 67-406, 67-513; 
S. Dak. Comp. L. (1939) § 51.0231, 51.0413. 
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In estate disposition these variations 
are not of great significance. It is true 
that errors have been committed by 
draftsmen, especially in New York, who 
have set up trusts to last for a fixed 
period of years, but generally the courts 
have been able to spell out an overrid- 
ing limitation that the trust is in any 
event to end on the sooner death of the 
beneficiary and thus the trust has been 
held valid.*® 


The more important practical effect 
of the absence of a period in gross is 
the impact of the rule on every-day 
commercial transactions. Options to pur- 
chase are an example. At Common Law, 
an option to purchase not limited in 
time to the permissible period violated 
the Rule against Perpetuities and was 
invalid and this holds true in most 
states.4° Of course, most options are 
within the permissible period in gross 
and are thus valid. 


However, in New York, where there 
is no period in gross, an option for even 
thirty days would technically exceed the 
permissible period. New York courts 
have held options valid as “exceptions” 
to the rule.*! There is, however, no 
decision of the highest court squarely 
in point and some New York attorneys, 
out of abundance of caution, will in- 
sert an over-riding provision that the 
option shall terminate if two designated 
individuals die before the time fixed 
as the period of the option. There is, of 
course, some difficulty in explaining to 
the client the reason for such a peculiar 
provision and surely there would be 
considerable embarrassment if the 
named individuals should unfortunately 
pass away and a valuable option should 
thus be lost. 


A period in gross, either as an alter- 
native or as an addition to lives in be- 
ing, would appear both unobjectionable 
from the viewpoint of social policy and 
desirable to avoid doubts, technicali- 
ties and litigation regarding normal, 
reasonable commercial transactions. 


Choosing Applicable State Law 


Where the more restricted Rules 
against Perpetuities or against Accumu- 
lations interfere with the intent of the 
client or may subject him or his family 





®E.g., Appell v. Appell, 177 App. Div. 570, affd. 
221 N.Y. 602 (1917); N. Y. Leg. Doc. (1936) No. 
65 (H) at p. 558. 


— Prop. § 393; see annotation, 162 A.L.R. 
1, 


“Epstein v. Werbelovaky, 193 App. Div. 428, 
aff'd. 233 N. Y. 525 (1922). Matter of City of New 
_ 246 N.Y. 1 (1927) cert. den. 276 U.S. 626 

8). 
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to greater tax burdens than those im- 
posed on citizens of other states, it may 
be possible to avoid these undesirable 
effects by electing that the transaction 
be governed by the law of a more con- 
genial sister state. Under principles of 
conflict of laws, some connection with 
the chosen state may be required: e.g. 
the designation of a resident of a Com- 
mon Law state as a trustee may suffice 
to enable a New York resident to set 
up a dispositive plan measured by the 
Common Law Rule.*” 


*2Robb. v. Washington and Jefferson College, 185 
N.Y. 485 (1906); See Land, Trusts in the Conflict 
of Laws, § 40.1. 


This paper will have served its pur- 
pose if it demonstrates that the Rule 
against Perpetuities is of current prac- 
tical significance; if it invites the at- 
tention of members of the Bar to the 
details of the Rule in their respective 
states with a view to avoiding discrim- 
ination (especially in the field of Fed- 
eral taxes) against their co-residents. 
In the author’s home state the moral is 
clear: New York should promptly re- 
turn to the Common Law Rule against 
perpetuities and it should give some 
thought to liberalization of its Rule 
against Accumulations. 


A AA 


In Rhode Island, 


whatever your banking 


requirements, 


Industrial Trust Company 


with state-wide offices 


is eminently qualified 


to serve you. Your 


inquiries are invited. 


Industrial « 


TRUST 


COMPANY 


Providence, R. I. 
Member Federal Reserve System 


Member Federal Deposit Insurance Corporation 





657 








THREE BASIC BOOKS 
ON THREE BASIC SUBJECTS 


AMERICAN LAW OF PROPERTY 


A. James Casner, Editor-in-Chief 


Co-authors: THomas E. Atkinson, Ouin L. Browper, Jr., CHARLES C. CALLAHAN, GeorGE L. HASKINs, 
Victor H. Kutp, W. Barton Leacn, Hiram H. Lesar, Joun P. Maroney, Jonn HENRY MERRYMAN, 
CornE.Lius J. MoynrHAN, Russet D. Nites, Georce E. Osporne, Rurrorp G. Patton, Russety R. RENO, 
OLIVER S. RUNDELL, MERRILL I. SCHNEBLY, Lewis M. StmeEs, Sipney P. Stmpson, OWEN Tupor, WILLIAM 
F. Watsu, Horace E. WHITESIDE. 


The AMERICAN LAW OF PROPERTY is to be a carefully correlated treatise covering completely the vast 
field of Property Law. It is designed as a practical book, to provide its users, in clearly understandable organi- 
zation and terminology, with the latest statement of the law, carefully analyzed and supported by a broad 
selection of authorities from all jurisdictions. Thoroughly treated are such essential topics as — rights in land, 
future interests, deeds, mortgages, community property, construction problems (in wills and other instruments), 
perpetuities, class gifts, power of appointment, and titlt after probate action. 


6 volumes and index Upkeep Service 
SCOTT ON TRUSTS ' FEDERAL INCOME TAXATION 


OF TRUSTS AND ESTATES 


Lioyp W. KENNEDY 


Ready, Winter 1952 $100.00 


Austin W. Scott 








So well organized and documented, so clearly and 
logically written, so complete in its coverage of this 
important subject that it is used as a model in the 
preparation of law treatises, SCOTT ON TRUSTS is 


the outstanding authority on the subject of Trusts. 








The new 1951 Supplement ensures the continuing 
value of the set. 


4 volumes and 1951 Supplement $50.00 


LITTLE, BROWN AND COMPANY 


34 Beacon St., Boston 6, Mass. 


Please send me the titles checked below. 


ORDER FORM 


The first and only complete study of this complicated 





aspect of Federal Taxation — written by an expert] 


well aware of the problems faced by everyone dealing 
with trusts and estates. FEDERAL INCOME TAXA- 
TION OF TRUSTS AND ESTATES offers you a 
thorough and penetrating analysis of the subject, 
supported by authorities from all jurisdictions, kept 
completely to date with the new 1951 Supplement. 


1 volume and 1951 Supplement $16.50 


Check enclosed [] Charge my account [J 


[] AMERICAN LAW OF PROPERTY, 6 Volumes and Index Volume, $100.00 (when issued). 


[] SCOTT ON TRUSTS and 1951 Supp., $50.00. 


Name___. 


Address... 





658 Bark PROCEEDINGS 


[] KENNEDY, FEDERAL INCOME TAXATION OF TRUSTS 


AND ESTATES and 1951 Supp. $16.50. 








i 


|N 


plan 
port 
child 
sume 
meni 
cure 
the 


“pra 
In 
ougl 
featl 
by s 
arra 
that 
visil 
one 
ably 
the - 
the 
avol 
erty. 
in s 
weal 
T 
rese 
of tl 
and 
men 
time 
com 
doe: 
him 
und 
mer 
“sill 
the 
of « 
end 
dur: 
or | 
see 
mac 


IF; 
owne 
30, x 

2B 
fer t 
tion 
ing 
by tl 
in e 


Trusts AND Estates} Oc’ 


ATES 





Gifts to Minors 


LEGAL AND TAX CONSIDERATIONS IN ARRANGING 


No prospect looms more brightly in 
the minds of present day estate 
planning clients than the transfer of im- 
portant family assets to their minor 
children and grandchildren. They as- 
sume that you will be able to recom- 
mend a very few simple steps which will 
cure everything, tax wise, and yet leave 
the situation entirely feasible in the 
“practical” sense. 

In the first place the client thinks you 
ought to be able to avoid all fuss and 
feathers about lengthy wills and trusts 
by some sort of simple joint tenancy 
arrangement.' But he also 
that the family assets ought to be di- 
visible in some fashion” so that every- 


supposes 


one in the family will have a comfort- 
ably small fortune: so that no one in 
the family will remain wealthy; so that 
the deep bite of the surtax will be 
avoided as applied to his family prop- 
erty. What our client appears to desire, 
in short. is a sort of private “share the 
wealth” program. 

There 


reservations. He expects to remain head 


are, of course, some mental 
of the family at least while he is active 
and well. For the good of the individual 
members of the family he expects, in 
times of bad luck. to be able to resume 
command of the family property. He 
does not expect strangers to dictate to 
him about family assets. or income, even 
under warrant of court. If some of the 
members of the group become sick or 
“silly” he expects to protect them out of 
the allocated funds. He does not expect, 
of course, to see the family enterprise 
end up, even after his death, let alone 
during his life, in the hands of strangers, 
or be sold at a sacrifice. He just doesn’t 
see why this sort of allocation can’t be 
made—to be adjusted from time to time 





1For a summary of disadvantages of the joint 
ownership techniques see The Trust Bulletin, Vol. 
30, p. 14. (June 1951) 

*Before 1948 the common maneuver was a trans- 
fer to the wife; since arrival of the Marital Deduc- 
tion emphasis has turned to transfers to the “‘com- 
ing generations.” This trend may be accelerated 
by the new three year limitation upon gifts made 
im contemplation of death. 
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as circumstances require — to be tax- 
able, at least until adjustments are 
made, on the basis of a collective group 
of petty capitalists rather than on the 
basis of one great big property holder, 
surrounded by a group of dependents in 
every sense except the tax sense. 


Law vs. Reason 


We, of course, know that he just can’t 
have what he really wants. Yet he knows, 
that his children 
can receive money and spend it. He 
never heard of the silly rule, in some 
that minor, a 
father or mother, can’t make a_ will.® 
He would think it incredible that limita- 
tions could exist at law upon use of the 
individual property of a minor to pro- 
vide the minor with food and clothes 
and education—no matter how well able 
his parents might be to support him. 
How can the law be stupid enough to 
place a complete and paralyzing risk 
upon the manipulation of property by 
a minor ?* 


from experience, 


states, even a married 


He cannot be expected to know of 
the great lines of tax authority. He 
wasn’t in the court room when the Su- 
preme Court promulgated the test of 








8The Model Execution of Wills Act, now pro- 
mulgated by The National Conference of Uniform 
Commissioners, sets the age at 18. See 57 Am. Jur. 
Wills S. 54. 


‘The cases are full of statements of the half 
truth that although a child is capable of owning 
property he is deemed incapable of managing it. 
Comm. v. Sharp, 158 Fed. (2nd) 163 (CCA9 1946); 
Hudson's Guardian v. Hudson, 160 Ky. 432, 438 
(1914). 


family economics as opposed to legal 
ownership. He has supposed, just as we 
did for years, that the test of ownership 
and taxability would be legal, not eco- 
nomic. He is obliged at law to support 
his wife and minor children but he can- 
not be presumed to know that if he 
makes an irrevocable transfer or settle- 
ment for that purpose, and has in fact 
lightened his economic burden, the fu- 
ture income is to that extent to be re- 
garded as his income. If he purchases 
life insurance he understands, of course, 
that he obtains a certain satisfaction, 
but if he sets aside funds, in the hands 
of some stranger and completely beyond 
his control, to pay the premiums he 
finds it somewhat difficult to under- 
stand how it is that the income from 
those funds is still regarded as though 
he had received it. He appreciates vague- 
ly, also, that he oughtn’t to be able to 
have his cake and eat it too, but if he 
sets aside a fund for his children from 
which it is clear that he can never 
receive any benefit he may be pardoned 
for not realizing that even a few con- 
trols, designed only to protect the bene- 
ficiaries, may result in a continued tax- 
ation to him. 


Perhaps, therefore, we must prepare 
to instruct our clients, in as simple terms 
as possible, in the substantive law and 
the tax law with relation to property 
transactions concerning minors. 


Outright Gifts 


Speaking broadly, the law does not 
forbid a minor to enter into property 
transactions, or to hold property or to 
dispose of it.5 The law even allows 


5At the common law a minor male or female 
reached majority upon attainment of age 21. 
Jones v. Jones, 72 Fed. (2nd) 829 (1934). Tech- 
nically, at common law, this point was reached at 
the first moment of the day preceding the twenty- 
first anniversary of birth. But by statute in a few 
states a minor becomes of age on his birthday and 
not on the preceding day, Ariz., Calif., Ga., Ida., 
Ia., Kans., La., Miss., Mo., Neb., Ohio, Tex., Vt., 
Wash., Wis.; and, in a few states statutes fix the 
attainment of majority, for certain purposes at 
eighteen years, Ark., Ida., Ill., Md., Minn., Mont., 
Neb., S. Dak., Ore., N. Dak., Utah. 

In the course of the article by Austin Fleming 
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a minor to hold property in trust for 
adults. Only in a very few instances is 
the minor flatly denied power to do 
what an adult can do with respect to 
property. Those exceptional instances 
are rooted in what may be called priv- 
ilege statutes—such as the statute of 
wills. 


The precautions adopted by the law 
with relation to a minor’s transactions 
in property are much more disturbing 
as a practical matter than the complete 
and final imposition of legal disability. 
It gives a privilege to the minor,® often- 
times operative long after the event, to 
disafirm most of his property transac- 
tions: 


(a) The minor may avoid any agency 


created by him.?7 
(b) 


The minor may disaffirm any pur- 
chase made by him.8 


(c) 


The minor may disaffirm any sale 
made by him.9 

The minor may disaffirm his obliga- 
tions on negotiable instruments, even 
though the instrument be in the 
hands of a holder in due course.1 


(d) 


(e) The minor may disaffirm security 


transactions, whether of purchase, 
sale or pledge.11 


(f{) The minor may disaffirm his receipt 
of distributions of legacies, distribu- 
tions of legacies, distributions from 
trustees, and the like.!* 


Disafirmance is permitted, normally, 
so far as concerns personal property, 
not only during minority but for a 


entitled “‘Gifts for the Benefit of Minors,” 49 Mich. 
L. Rev. 529, hereinafter cited with relation to the 
federal gift tax exelusion, there is an admirable 
discussion of the minor’s disabilities, with detailed 
treatment of gifts of money, checks, bank deposits, 
trustees savings accounts, savings bonds, corporate 
stocks, life insurance and real estate. 


*It does not apply to acts of the minor as a 
fiduciary. Nordholt v. Nordholt, 87 Cal. 552 (1891). 


TRestatement Agency Sec. 20. But the agent is 
not thereby subjected to liability to the third per- 
gon unless the agent has expressly warranted his 
authority; or unless the agent had reason to know 
of the minor’s “disability” and also had reason to 
know that the third person was unaware of it. 


8Gillis v. Goodwin, 180 Mass. 140 (1901). 


*Williston Contracts Sec. 233. The Uniform Sales 
* Act, however, provides that a bona fide purchaser 
from one having a voidable title acquires good 
title; this would include the transfer from minors. 
Carpenter v. Grow, 247 Mass. 133 (1923). 


10Williston Contracts Sec. 233; Strother v. 
Lynchburg Tr. & Sav. Bk., 155 Va. 826 (1931), 
73 ALR 166; Bankers Tr. Co. v. Bk. of Rockville 
Center Tr. Co., 110 N. J. Eq., 203 (1933) 89 ALR 
697. 


uOften with the result that a complaisant broker 
who has guaranteed the minor’s signature, or who 
has dealt with stock owned by a minor but held in 
nominee registration or street names, may incur 
liability on disaffirmance. Joseph v. Schatzkin, 259 
N. Y. 241 (1932) 83 ALR. 910; Casey v. Kastel, 
237 N. Y. 305 (1924) 31 ALR. 995. 


12The classic example of the difficulty inherent in 
distributions to minors appears in Decrow v. 
Moody, 73 Me. 100 (1881) where the court held 
that a distribution of a legacy of $5 to the father 
of a minor did not discharge the executor, who 
was required te pay a second time. This raises the 
question, to which there seems to be no clear an- 
swer in the cases, whether any enabling language 
in the will or trust can protect the fiduciary in 
making distributions either direct to minors or to 
a parent as natural guardian of the minor. 
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reasonable period after the attainment 
of legal majority;'* the period may, 
like the period of laches, be foreshort- 
ened, or lengthened, by the circum- 
stances of the case.!* 


There are, to be sure, statutory ameli- 
orations of these severe results, usually 
designed to make certain types of iso- 
lated transactions feasible. Typical are 
the provisions relating to: 


(a) Life Insurance. In Massachusetts, 
New York, New Jersey and in some 
other jurisdictions the right to dis- 
affirm life insurance contracts has 
been curtailed under certain circum- 
stances :15 

Withdrawal of Bank Deposits. In 
some jurisdictions a minor has been 
deprived of his right to disaffirm a 
withdrawal from bank of money de- 
posited in his name by himself or 
another.16 


(b) 


(c) Ownership of Government Savings 


Bonds.17 


Thus, whenever a client proposes to 
transfer a considerable property to a 
minor, by way of gift, and then to trust 
to luck as to the future both of the prop- 
erty and of the minor, it is our positive 
duty to point out that such a transaction 
(leaving taxes entirely to one side) has 
a triple basic fault: 

First the property may well become 


sterilized” so that it cannot be freely 
used, even for the advantage of the minor, 


“ 


Second it may be forever gone, practi- 
cally speaking, as a working part of in- 
tegrated family assets, and 


Third a possible string of dangerous 
liabilities may well attach to any person 
who transacts business with relation to 
the assets in question. 


Guardianship 


The net result is that a direct trans- 
fer to a minor of any substantial asset 
is, even though it is possible from a 
practical standpoint, usually unwise. If 
it is to be done, a guardian, at least of 
the minor’s property, should be ap- 
pointed either immediately after the 
transfer is made or preferably before.'* 


13Welch v. King, 279 Mass. 445 (1932). 


4Welch v. King, supra; Adamoreski v. Curtiss 
Wright Flying Service, 300 Mass. 281 (1938). 


15Gen. Laws Mass., Ch. 175, Sec. 128; N. Y. Ins. 
L., Sec. 155; N. J. Comp. Stat. (1910) Ins., Sec. 
104. 


16Gen. Laws Mass., Ch. 168, Sec. 53. Somewhat 
similar statutes are found in Ala., Calif., Conn., 
La., Mont., Mich., Wash., W. Va., Wyo. But see 
Dickenson v. Leominster Sav. Bk., 152 Mass. 49 
(1890). 


17Any person may purchase Savings Bonds in the 
name of a minor and payment is made to the 
minor “if at the time ... he is of sufficient com- 
petency and understanding to sign his name... 
and to comprehend the nature of such act,” 31 
CFR, Reg. 315.39. 


18See Haggerty, “How to Make a Gift to a 
Minor Effective,” N.Y.U. Kighth Annual Institute 
on Federal Taxation (1949) p. 347. This discus- 
sion, limited te outright gifts, set forth six requisite 


Appointment of a guardian both of 
the person and of the property of a 
minor is an almost universal part of 
the machinery of the law. It seems a 
simple procedure. A petition is re. 
quired, ordinarily in the family court, 
The court will almost invariably ap. 
point the petitioning member of the 
family, if there is no contest, as guard- 
ian of the minor’s person and will usu- 
ally do so with relation to guardianship 
of the property. But lawyers know of 
the many practical difficulties which go 
along with legal guardianship: 

(a) The process of obtaining legal guar- 
dianship is expensive, time consum- 
ing, meticulous with relation to no- 
tice to be given and service to be 
made,!9 and conducive, sub- 
stantial property is concerned, to 
family squabbles. 


where 


(b) Unless a testamentary guardian has 
been nominated by the appropriate 
will and the providing of sureties has 
been excused,29 or (in most states) 
unless a corporate fiduciary is serv- 
ing as fiduciary, a bond with sureties 
must be furnished, which is decided- 
ly expensive. 

(c) The guardian does not acquire legal 
title to the property involved but has 
only certain jealously restricted pow- 
ers to deal with the property for the 
minor’s benefit.2! In the absence of 
statute the investment and manager- 
ial powers of the guardian are so 


narrow as to promise an unfruitful 
fiduciary administration.22 The guard- 
ian has no power over property of 
the minor situated outside the juris- 
diction of appointment.23 

(d) A father who has been appointed 
guardian either of the person or of 
the property of his minor children 


cannot freely use the property of his 


elements for completion of the gift, “‘at least so far 
as our federal tax laws are concerned.” The BTA 
has gone so far in one case as to say that appoint- 
ment of a guardian would be an unnecessary ex- 
pense. Moores, 3 BTA. 301, 304 (1926); it has also 
been held that a father donor, as natural guardian, 
can act for the child in accepting the gift. Heller 
v. Comm., 41 BTA 1020, 1028 (1940). But Prof. 
Haggerty warns against undue reliance on these 
cases. An especially apt warning is given in rela- 
tion to cases where the donor makes a gift of se- 
curities to minors which is immediately followed 
by sale of the securities by the minors. Weil v. 
Comm., 82 Fed. (2nd) 561; cert. denied, 299 U.S. 
552 (1936). 


19Recent Massachusetts developments over cita- 
tion and notice, especially with relation to minors 
and incompetents, have given the probate bar much 
opportunity for technical discussion and some 
amusement. See Young v. Tudor, 323 Mass. 508 
(1948); Reynolds v. Remick, 1951 Mass. Adv. Sh. 
203; Sargent “Allowance of Accounts under Chap. 
413,” Boston Bar Bulletin, Vol. 21, No. 9, Oct. 
1950. 


20This practice is permitted in some states but is 
too seldom employed by draftsmen. See Sargent 
“Sins of Oversight in Wills and Trusts,” 30 B.U. 
LR. 301 (June 1950). 

21Lombard v. Morse, 155 Mass. 136 (1891). 

22In a few states eg. N. Y., Penna., Ohio, N. J., 
N. M., statutes declare that guardians shall have 
the investment powers of other fiduciaries. In most 
states, however, there is either close restriction eg. 
Ill., Mo., Ark., Tex., Calif., N. H., or uncertainty, 
there being no document containing a broad group 
of powers. 


%In re Van Dyk, 33 N.Y.S. (2nd) 776 (1942). 
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wards for their support. He may find 
that he ought to have provided their 
support out of his own funds, pater 
familias, and have maintained the 
ward’s funds intact.*4 


If guardianship be resorted to, the 
program is super-incumbered with ela- 
borate accountings, appointment of 
sundry guardians ad litem and the fil- 
ing of assorted petitions for leave to 
perform even the simplest business 
transactions.~° 

Coupled with these deficiencies of 
outright transfers and guardianships, 
moreover, goes a troublesome tax prob- 
lem: whether any such donative trans- 
fer can, in ordinary course, be confi- 
dently expected to be entitled to the 
Federal gift tax exclusion. In Austin 
Fleming’s opinion.*° there is grave 
doubt that it can. Mr. Fleming’s opin- 
ion was stated, to be sure, before the 
Seventh Circuit of Appeals decided the 
Kieckhefer case,*" and it may be that 
his conclusion, especially as related to 
outright gifts to minors.*° is too pessi- 
mistic. 


Gifts in Trust 


But, your client asks, “what about 
the trust device? This approach seems, 
at first blush, to be a promising solu- 
tion. We will chose a trustee who will 
be thoughtful, if not actually biddable; 
we will endow him with the broadest 
possible powers so that he can “co-op- 
erate” with the family; we will then 
endow him with full legal title. Will 
that not mean that the minor’s inter- 
ests can be shaped in accordance with 
the dictate of the family interests and 
yet that all advantages of lower tax 
brackets will be secured? 


The answer can be given, only in a 
highly qualified affirmative. 


There are three trust approaches con- 
ceivably of use in achieving our client’s 


goal. 


The “Informal” Trust 


First we might utilize, in any number 
of informal ways, some variety of the 


“McGeary v. McGeary, 181 Mass. 539 (1902). 


*Despite these troubles there are widespread cus- 
toms, throughout the Republic, of arranging in- 
formal “transfers’”’ (a) by use of nominee regis- 
tration (b) by special accounts and by registration 
in the name of the minor, without revelation of 
the disability. See Rogers ‘‘Some Practical Con- 
siderations in Gifts to Minors,” a paper scheduled 
to be published in the December 1951 Fordham 
Law Review. 

*“Gifts for the Benefit of Minors,’’ 49 Mich. L. 
Rev., 529, 564. 

77189 Fed. (2nd) 118 (CCA 17-1951). 

“Dwight Rogers hopes to demonstrate that the 
allowance of the gift tax exclusion for outright 
gifts to minors may confidently be expected to be 
the general rule rather than the exception. See 
forthcoming article in Tax Law Review, Nov. 1951. 


OctoBerR 1951 


extraordinary device which Lord Eldon 
so ingeniously made possible by his 
decision in ExParte Pye,?® and which 
is so gloriously free of requirements 
of written formality, so long at least, 
as purely personal property is con- 
cerned. This is the informal trust dec- 
laration, established by all manner of 
evidence: remarks, letters, memoranda, 
designation of title, conduct of the 
parties, and a miscellany of other legal 
“tidbits.” Chief among these tidbits is 
the method of “designating” a trust 
without expressing its terms. How 
many elders have declared themselves 
“trustee” of a bank account, or of some 
shares of stock, for the benefit of a 
minor and have assumed, in essence, 
that they could continue to treat the 
property as their own until death, but 
that on the instant of death the prop- 
erty would become that of the minor! 


Is this transaction an attempted gift in 
praesentia? No—even Lord Eldon said, 
and everyone seems to agree, that if 
that is what it is, it must fail altogether. 
Is it a gift causa mortis? No—a gift 
causa mortis must fail, likewise, unless 
the specific and intricate requirements 
of the substantive law are met. Is it 
then a true and independent transfer 
of the beneficial interest? It may be! 


No one can say with complete accur- 
acy, in most of these transactions or in 
most jurisdictions, just what has been 
done at law until some court, at some- 
one’s considerable expense, has waded 
through a mass of conflicting evidence, 
after the event! Do we have here what 
is called a Totten Trust?*®° Was the 
grantor seeking to evade a banking rule 
with respect to limitation of amounts of 
deposit in setting up this separate or 
special account “A trustee for B”? Does 
the record of subsequent deposits and 
withdrawals by A mean that it was 
still A’s account for all purposes? Was 
there any notice to the beneficiary? 
The answer historically comes clear. 
It is a law suit! 


218 Ves. 140 (1811). 
8S»>Scott on Trusts, Sec. 58.2. 


%t\Notably in the savings bank field, the bank 
may pay certain “trust” bank accounts, under cer- 
tain circumstances, to the “trustee” or to the 
minor “beneficiary’’ or even to the parent of the 
latter, G. L. Mass. Ch. 168, Sec. 34, 34A. But the 
statute merely protects the bank; property rights 
are not adjudicated by the payment. Alger v. No. 
End Sav. Bk., 146 Mass. 418 (1888). The nature 
of the account depends on the facts of each case. 
Greeley v. Flynn, 310 Mass. 23 (1941); Harrington 
v. Donlin, 312 Mass. 577 (1942); Cohen v. Newton 
Savings Bank, 320 Mass. 90 (1946). There are 
statutes in a number of states with respect to sav- 
ings bank deposits, shares in co-operative banks 
and building and loan societies. The New York 
banking and insurance code provisions are par- 
ticularly practical in nature. 
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Save in a few isolated instances 
where statutes try to restore clarity to 
a muddy situation,*! we must tell our 
client that there is much trouble and 
little profit in using informal trust 
declaration procedures of the donative 
sort; more likely than not we shall end 
up with a law suit before we can know 
whether or not we have a valid trust, 
and before we know, beyond any doubt, 
what the gift and estate consequences 
are. Our necgssary conclusion is to 
limit ourselves§if we walk down Lord 
Eldon’s road, § a crystalline clear and 
wholly formal@Meclaration of trust and 
to use it onl@after most careful in- 
spection of t@ quirks of substantive 
law attendant%upon declarations and 
the controlling&principles of tax law are 
thoroughly ex@fored. 







Irrevocable Rust 


The second of the trust approaches 
is the irrevocable trust agreement r 
indenture approach. There are no fatal 
roadblocks to this approach at the 
substantive law. It is universal law that 
a minor may be beneficiary of a valid 
trust agreement. The transfer need not 
be supported by a consideration. As- 
suming thoughtful drafting and avoid- 
ance of such obscure traps as those 
lurking in the Rules against Perpetui- 
ties and Restraints and Accumulations, 
one may expect a useful apparatus, in- 
expensive, elastic, fair im its protec- 
tion to the fiduciary, designed to assist 
in the general family plan. 


On the tax front, however, it is time 
for real caution. If the gift to this trust 
is to be sufficiently complete to free the 
grantor from income and estate tax lia- 
bility it must necessarily constitute a 
completed gift for the purposes of the 
Federal gift tax. There is, of course, 
the annual exclusion of $3,000 (in the 
case of gifts by husband and wife it 
may amount to $6,000) on gifts to any 
one person except for “gifts of future 
interests in property.” Most of the cases 
have disallowed the annual exemption 
in whole or in part as a gift of a future 
interest where a transfer was made to 
a trustee. 


The definition of “future interests” 
reached over the centuries by the sub- 
stantive law, for its own purposes, and 
that reached in a few short years by the 
tax structure, for its own purposes, are 
not identical. The tax regulations say 
that “ ‘future interests’ is a legal term, 
and includes reversions, remainders, 
and other interests or estates, whether 
vested or contingent, and whether or 
not supported by a particular interest 


or estate, which are limited to com. 
mence in use, possession or enjoyment 
at some future date or time.”*? Byt 
what the Code says, or even what the 
Regulations say, are not infallible 
guides to the outcome of tax cases. 


We might well agree with Randolph 
Paul** that Congress is not to be pre. 
sumed to have intended a discrimina. 
tion against minors in the application 
of this provision. We might not have 
expected the disabilities of the minor at 
substantive law to loom in the picture 
or to be confronted by sharply differing 
legal or tax results if the gift is made, 
on the one hand, to a twenty-year-old, 
or on the other hand to a newly bor 
babe.** We might have supposed that 
appointment of a guardian would do 
much to import a “present” quality into 
the transfer.*° We might have assumed 
the essential correctness of decisions 
like Comm. v. Sharp and Kinney », 


. Anglim.** But, as Austin Fleming points 


out,*® and as tax history clearly records, 
there is always the risk that if, in fact, 
the gift for the minor is in excess of 
his immediate individual needs, some 
flavor of future enjoyment is necessarily 
injected into the case. And the Com- 
missioner has been strikingly success- 
ful in securing disallowance of the ex- 
clusion in almost case where 
there is any impediment, however aris- 
ing, to the immediate and actual use of 
the gift by the minor donee. The Su- 
preme Court set the stage in 1945 by a 
sweeping generality. It said, “Whatever 
puts the barrier of a substantial period 


every 


hetween the will of the beneficiary or | 


donee now to enjoy what has been given 
him and that enjoyment makes the 
gift one of a ‘future interest’.”*® 


On this approach, taken literally, it 


82Reg. 108, Sec. 86.11. The practitioner must 
bear in mind the risks involved in guessing wrong 
on the question whether his trust transfers a pres- 
ent or future interest. The burden is on the tax- 
payer. Comm. v. Diaston, 325 U.S. 442, 449 (1945). 
If the interest is “future” a return must be filed. 
IRC. § 1006 (a). Treas. Reg. 108, § 86.10. Failure 
to file may involve a civil penalty of 25% of the 
tax with penalties of 5% per month (up to 25%) 
IRC. 3612 (d) (1). Good faith is no defense. 
Louis Stockstrom, 14 TC. 652, 656 (1960). 


83‘Federal Estate & Gift Taxation,’’ § 15.11, p. 
635 (1946 Supr.). 

%See Anderson “Gifts to Children and Incompet- 
ents,” 26 Taxes 911, 916 (1948). 

% Anderson, op. cit. See opinion in Strekalovsky 
v. Delaney, 78 Fed. Supp., 556 (D. C. Mass. 1948). 


9153 Fed. (2nd) 163 (CCA 9 1946). 


8743 Fed. Supp. 431 (D. C. Cal. 1941) app. dis- 
missed 127 Fed. (2nd) 291 (CCA 9 - 1942). 


8Op. cit., p. 538. 


Fondren v. Comm., 324 U.S. 18, 21 (1945). 
“These terms are not words of art, like ‘fee’ in the 
law of seisin . . . but connote the right to substan- 
tial present economic benefit.”” The Fondren case 
seemed to make it clear that any discretion in the 
trustee to withhold or accumulate the trust income 
would forfeit the exclusion. See Fleming, p. 562, 
note 197. 
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> tax- ‘*oBut the question of “uncertainty” is a tricky _ : 
945). F one. It is established that if the trustee possesses made to an existing guardian. But even 
hace discretionary power to use the income for other so, the use, possession or enjoyment of Complete trust service 
+r beneficiaries, or to accumulate it so that it may such a gift would not immediately fall to . ‘ : er 
f the possibly pass to other beneficiaries the income in- h 3 I ld ayes d ue available right in Miami. 
5%) terest is too uncertain: Comm. v. Disston and the minor. it cou only use a 1s 
fense. Fondren v. Comm., supra. This concept has now benefit and under the law of guardian- Prompt attention to every 
been carried to its logical conclusion, ridiculous ship in such amounts and at such times . 
= as it may seem, im a decision just handed down by i P ia . detail and thorough coop- 
»?P the Tax Court, Sylvia H. Evans, 17 TC, No. 24 as the guardian might deem proper. And - 4 Shey 
a Aug. 13, 1951. There it was held that no annual it would seem, under the argument here eration with original ad- 
_ pe was available for a sift in trust gh advanced, that its use, possession and ministrator on all ancillary 
k cud where in addition to the right to income the enjoyment would be restricted and sub- ¥ 
ovary child might receive so much of the principal ‘“‘as : : , i : transactions 
948). la the uncontrolled Glscretion of the corporate ject to contingencies which would make it : 
| trustee shall be necessary for the education, com- a gift of future interest.” 
“-~ : fort and support of such child, or of the — or ‘ iat TRUST DEPARTMENT 
children of such child.” The Court said, “. .. . The opinion then presented hypo- 
the trust agreement here permitted total exhaus- 3 = P ft The 
tion of the trust corpus. Accordingly, the present thetical comparisons. If the gift in 
945). interests ~— were incapable of valuation .. .”” sti . C4 N ti o 
oy; | But see L. L. McCoy, 6 TCM 1097 (1947) which Uestion has been to an adult el must ation 
tan- | Permitted the annual exemption on somewhat simi- be held to be a “present interest,” since § MIAMI 
r facts. Also it has been held that a power to : : : o 
case 
n the apply income for the benefit of the minor, in lieu the adult beneficiary could immediately 
come | ° making payments direct to him or to his guar- make demand on the trustee for the 


res | OCToBER 1951 663 








right, i.e. if the donor had deposited 
$3,000 in a savings or checking account, 
or had purchased government bonds in 
the name of the beneficiary, or had con- 
veyed an interest in real estate to him, 
the gift, if made to an adult in each 
case, must be held to be a gift of a 
present interest. While a minor might 
not in all cases be able to obtain the 
use, possession or enjoyment of the 
property, he would, in each case, have 
acquired the right to the use, possession 
or enjoyment of the property acting 
through a legally appointed guardian, 
or subject to such restrictions or limita- 
tions as the law of the particular juris- 
diction might impose. Judge Major said 
finally, 

“The fallaciousness of the Commission- 
er’s contention is the failure to distinguish 
between restrictions and contingencies im- 
posed by the donor (in this case the trust 
instrument) and such restrictions and con- 
tingencies as are due to disabilities always 
incident to and associated with minors and 
other incompetents. As to the former, it is 
authoritatively settled that a gift upon 
which the donor imposes such conditions 
and restrictions is of a future interest. In 
the latter, such restrictions as exist are 
imposed by law due to the fact that the 
beneficiary is incapable of acting on his 
own. It is our view, that such restrictions 
do not transfer what otherwise would be a 
gift of present interest to one of future 
interest.”41 


This decision may give some addi- 
tional amelioration to the harshness of 
the Fondren doctrine. It possesses a 
background of support.** It is now 
probable, or possible at least, that ir- 
revocable trusts for minors can be con- 
structed which may legitimately hope to 
have the benefit of the gift tax exclu- 
sion. 


But is this decision the law of the 
future? No one can say. In either event, 
how important is it in estate planning 
for the average family? We must not 
allow ourselves to be mesmerized by 
the intriguing ramifications of a rela- 
tively unimportant consideration. Ordi- 
narily, a man of moderate means will 
not want to vest in the minor benefici- 
ary, or in his guardian, an unlimited 
right to demand all of the trust princi- 
pal. Ordinarily he will want the minor 
to have, at most, some sort of tenancy 
in income. 


The use of the irrevocable trust de- 


41An interesting sidelight on gifts by minors was 
presented by Dorothy A. D. Allen, 38 BTA 871, 
Rev’d. 108 Fed. (2nd) 961, cert. den. 309 U.S. 608 
(1940). 

48S$ee opinion of Judge Hill in Chas. F. Roeser, 
2 T.C. 298 (1943) (ante Fondren and Disston) 
“The exclusion is not allowed when the element of 
future use and enjoyment of the transferred prop- 
erty is created by the terms of the transfer itself.” 
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vice is, as I see it, neither damned nor 
blessed to any conclusive degree by 
the Keickhefer development. It has been 
usable hitherto, and it now appears to 
be somewhat more usable, to the degree 
to which it suits the average family. 
There are proponents of its use who 
expect a great deal of it in the future 
of estate planning, and who consider 
that it can save a considerable amount 
of gift taxes, avoid serious income tax 
and estate tax problems, and fit neatly 
into practical family arrangements, par- 
ticularly of the cumulative savings 
type.** There is much to be said for 
that viewpoint where family resources 
and circumstances permit the use of 
any irrevocable disposition of property. 


But if the irrevocable trust is to be 
used a very sharp eye must be peeled 
for dangers which lie in an entirely 
different dijection. We must not allow 
the transfer@jo be frozen solid in every 
legal sense. and then learn that the 
adult grant::: must continue to pay in- 
come tax o:: the trust corpus, or that 
his estate, on death, must include that 
corpus for purposes of taxation. 


Income and Estate Tax 


In my “Estate Planner’s Handbook’’** 
I tried to point the dangers of taxation 
of irrevocable agreements of trust under 
the celebrated Douglas v. Willcuts, Hal- 
lock and Clifford doctrines. That in- 
formal exposition revealed my own re- 
luctance to use the irrevocable trust 
approach in designing family plans. 
Further reflection upon the development 
since 1948 of the three classic tax doc- 
trines which must be expected to cut 
most deeply where transfers in irrevoc- 
able trust to minor members of the 
family are concerned does not leave 
me in a state of more confidence. 


The concept that reservation of inci- 
dents of benefit or control may be the 
equivalent’ of actual receipt of income 
is now so thoroughly established in our 
tax structure that we may only expect its 
aggressive extension in the constant 
chess game between government and its 
imaginative citizens. I never approach 
this subject but that I see in my mind’s 
eye that famous granite milestone, 
Burnet v. Wells.*° On one side of this 
stone are inscribed the comfortable 
words of an old fashioned property law 
judge (Sutherland) : 


4This thesis is ably expounded by Dwight Rog- 
ers, note 25. 

44*An Estate Planner’s Handbook,” Sec. 38 (Lit- 
tle, Brown & Co., Inc., Boston 1948). 


45289 U.S. 670 (1933). Irrevocable trust to pay 
premiums on insurance on life of the grantor. 


“The powers of taxation are broad, by | the / 
the distinction between taxation and cop. for | 
fiscation must still be preserved. So long Such 
as the Fifth Amendement remains unre. ~ 

pealed and is permitted to control, Cop. gift 


gress may not tax the property of A as the gift 


property of B, or the income of A as the} enou 
income of B.” tectic 
This, of course, was a cheering leg. | ' th 
end, to our Victorian eyes. But, alas, is of 
that legend was inscribed on the nar. - 
irec 


row side of the stone, pointing away 
from the future. On the broad side, in-| ‘tol 
dicating the way upon which we have bidd 
travelled since and are likely to travel} the } 
hence, was a ‘quite different inscription,} "ie 
written by a quite different sort of} ste@! 
person (Cardozo), that “income perma. | tfer 
nently applied by act of the taxpayer Bu 
to the maintenance of contracts made | that 


in his name for the support of his de. | #84 
pendents is income used for his bene- non- 
fit” and is taxable. A final and meaning. | '"4!e 
ful inscription was added by the Clifford | gh 
doctrine: It w 
“We have at best a temporary alloca- short 

tion of income within an intimate family ducti 
eroup. Since the income remains in the }| or 1 


family and since the husband retains con- | any 


trol over the investment, he has _ rather a b 

complete assurance that the trust will not 

effect any substantial change in his eco | S°™ 

nomic position.’46 ; in er 
W 


Those cases dealt primarily with the 


income tax, but much of the same rea- 
soning applies to the estate tax. There 
is a special pitfall in the area of trusts 
for the support of dependents. This | 


arose out of Helvering v. Stuart*™ which 
held that if the income of an irrevoc- 
able trust might be used for the sup- 
port of minor children it was taxable 
to the grantor-father, whether or not 
the income was in fact so used. Con- 
gress promptly amended the income 
tax statute so as to tax the income only 
when it was in fact used for support.” 
But nothing was ever done to apply 
any similar limitation to the estate tax 
rule. The result is that the whole area 
of trusts for the support of minor or 
other dependents is fraught with seri- 
ous, though little recognized, danger 
that the assets may be taxed on the 
death of the grantor as a part of his 
estate.*® 


Limited Use of Irrevocable Trust 


Let us leave out of consideration for 
a moment the comparatively small frac: 
tion of successful men who are com: 
pletely willing and able to set aside, 
without any qualification whatever, in 


46309 U.S. 331 at p. 335 per Douglas J. 
47317 U.S. 154 (1942). 
48Int. Rev. Code, Sec. 167(a). 


“Schneider, The Inter-Vivos Trust for a Minor: 
Its Estate Tax Aspect, Taxes, Sept. 1950. 
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the hands of strangers, substantial sums 
for the benefit of minor dependents. 
Such people need not bother about the 
gift tax exclusion. They can pay the 
gift tax with relative ease. They have 
enough left over for the family’s pro- 
tection so that what happens in fact 
to the property in the irrevocable trust 
js of no important concern to them. 
They want no benefit from that trust, 
direct or indirect. They want no con- 
trol of any kind. They are bona fide 
bidding an irrevocable “good bye” to 
the property involved. With proper ad- 
vice they can avoid the results of the 
great lines of cases to which I have 
referred. 

But many of our clients are not in 
that category. Many of our middle- 
aged successful business men are in a 
non-liquid condition, heavily concen- 
trated in the types of holdings which 
ought not to be controlled by strangers. 
It would, in many such instances, be 
shortsighted to advise a permanent re- 
duction either in good realizable assets 
or in close corporation holdings for 
any purpose, let alone for the support 
or benefit of minors; unless, at least, 
some method of resumption of control 
in emergency is provided. 


Whatever the confusion may _ be 
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among the lower couxt cases, and what- 
ever rays of hopeful light seem to ap- 
pear from time to time in isolated opin- 
ions,®° we shall be fooling ourselves 
unless we realize that 


(a) if the purpose and actual effect of the 
irrevocable trust is, as often is the 
case, to provide support for a minor 
person or persons to whom the grantor 
legally owes support, then the danger 
of taxation to the grantor and to his 
estate is real; 
if the grantor wishes, as do most men, 
to retain even what we would call 
reasonable controls over the trust 

. property, or wants to prevent the 
trust property from getting into the 
hands of strangers, then the danger 
of tax to the grantor is real; and 


(b) 


(c) if the grantor wants, as do most men, 
to provide that when the purpose of 
the trust has been accomplished or 
has failed, the property shall return 
to him or be restored to the family 
assets, then the danger of estate tax 
to the grantor is real. 

I am afraid that we shall find it an 
exception rather than the rule to en- 
counter a situation in which it is patent- 
ly prudent and wise for a middle-aged 
successful proprietor to split up his 
proprietary holdings among his wife 
and minor children, or to allocate ir- 


50A collection of cases bearing upon gifts to 
minors is appended to this article. 
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revocably to their benefit considerable 
portions of his liquid assets. Where we 
do encounter that situation we should 
be most conservative. It is best to con- 
struct irrevocable trust agreements with 
trustees who cannot be said, under any 
circumstances, to have beneficial inter- 
ests, or to stand in any “suspicious” 
basis of relationship to the grantor; the 
grantor should be eliminated with com- 
plete finality from all aspects of benefit 
or administration of the trust; the trust 
should continue for a sufficient period 
so that no possible short term aspect 
could be involved. In the course of 
prescribing this sort of document we 
may not find many occasions when we 
can warrant possession of the gift tax 
exclusion and still possess the magic 
combination of safety on all other tax 
fronts and accomplishment of a wholly 
desirable family objective. To purchase 
the gift tax exclusion at the price of 
allowing the beneficiary or his guardian 
to demand the trust property outright 
may be to involve a substantial risk 
from the standpoint of sound family 
planning. It almost seems to me that 
the man who desires to make an irre- 
vocable transfer had better de-empha- 
size the gift tax exclusion in his think- 


ing. 
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The kind of situation which is very 
often encountered in practice, almost 
universally among younger clients still 
“on the make,” is one in which the 
grantor would like to make a tentative 
allocation of family assets, or, perhaps, 
to create an investment account for his 
minor children, with a minimum of 
legal apparatus, and yet feel reasonably 
certain that in a pinch he can change 
the arrangement; but he would like 
assurance, also, that if no occasion 
arises for making a change before his 
death the “set up” will “stick” at law, 
not as a part of his estate but on its 
own feet. The grantor often wants to 
be a trustee or co-trustee of this ar- 
rangement. He certainly wants the 
broadest powers of management and 
allocation of benefits to reside in the 
trustees and, frankly, he wants to have 
a “finger in the pie” at all times. 


The Revocable Trust 


This perfectly natural objective can- 
not, manifestly, be obtained by using 
the irrevocable trust, nor can any sub- 
stantial tax savings be obtained on 
such a basis. Yet, our third and last 
method of trust approach is, in my 
opinion, perhaps the most valuable tool 
in our estate planning kit. It fits ex- 
tremely well with modern investment 
programs for minor children, some 
of which, on a basis of periodic pur- 
chase,®! give a comfortable sense of ac- 
complishment and may become extreme- 
ly worthwhile if allowed to accumulate 
or if combined, as is entirely feasible, 
with the purchase of life insurance. 


I use the revocable trust as the key- 
stone in a high proportion of my estate 
plans. I even use it, to a marked de- 
gree, for clients domiciled in my 
Commonwealth, as a general receptacle 
into which probate assets are poured. 
The Fourth Chapter of “Estate Plan- 
ner’s Handbook” goes out of its way to 
certify the problems relating to the 
sufficiency .as a present legal transaction 
of the revocable trust; the titillating 
problems concerned with incorporation 
by reference and “independent non-test- 
amentary significance,” and the ques- 
tions, almost of public policy, with re- 
lation to creditors and particularly to 
surviving wives. | repeat those warnings 
for only recently I have been described 
as something of a zealot playing fast 
and loose with the legal safety of my 


There is a strong movement throughout the 
country to “hook up” the revocable trust with 
periodic purchase plans of investment trusts. This 
movement may well assume large proportions. The 
same development took place a half generation ago 
with relation to life insurance. 
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clients’ affairs.°* Being in the good 
company of some rather sure-footed 
scholars®* I am not disturbed about the 
use of the revocable trust in the hands 
of thoughtful workmen and for the 
present purposes, at least, I shall assume 
a completely legal structure. On that 
assumption I am very clear about its 
practical advantages: 


(a) It is a very handy protective device 
inter vivos; much superior to agency, 
power of attorney, guardianship and 
committee arrangements of any kind. 

(b) It is private in nature, since it is 
not ordinarily subject to court routine 
as part of the probate estate. 

(c) It is economical, for the same reason. 

(d) It is much more flexible than a testa- 
mentary instrument can possibly be. 


(e) It possesses great virtues with respect 
to doctrines of the conflicts of law 
i.e. it can be pinned down to what- 
ever body of controlling law the 
grantor may choose. 


(f) It possesses, in some jurisdictions, a 
limited power to protect its corpus, 
and even its income, against attacks 
of the grantor’s subsequent creditors. 

(g) It may, in a very limited way, save 
some local inheritance or estate taxes. 


Of course, a transfer to a revocable 
trust for a minor beneficiary is not a 
taxable gift, the income continues to be 
taxed under Federal rules to the grantor 
and the corpus is taxable to the grant- 
or’s estate on his death. Nothing much 
can be gained taxwise, therefore, by 
its use in connection with transfers to 
minors. But all else is set right by its 
use and much is accomplished for the 
average family. 


A vehicle is provided to which fu- 
ture sums can be easily added which 
may go on through permitted periods 
until the job is accomplished. The dis- 
abilities of the minor and his powers 
to disaffirm are no longer a problem, 
for the trustee is the full and competent 
owner and manager of the property. 
There need, ordinarily, be no trust ac- 
countings rendered to court. There are 
no guardians ad litem, no surety bonds, 
no delays, no added expenses. The pro- 
bate estate of the grantor is correspond- 
ingly decreased. The trust may be mor- 
ticed into any other family estate plan- 
ing document in any desired way. 


I conclude by making note of what 
seem to be established propositions of 
estate planning as of this moment. First, 
outright gifts to minors are very seldom 


52Lauritzen “Can a Revocable Trust be Incorpo- 
rated by Reference?”’ 45 Ill. Law Review 583 (Nov. 
1950). 


5383$cott on Trusts, Sec. 54.3. Scott “The Law of 
Trusts 1941-1945,” 68 Harv. L. R. 157 (1945). 
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advisable for the man of average 
means; the substantive law is not friend. 
ly to them and they almost invariably 
cause trouble. Second, informal “short. 
cut” declarations of trust for minors 
are dangerous quagmires of legal un. 
certainty. Third, irrevocable transfers jp 
trust for minors can be used efficiently 
in the relatively few instances where | 
they fit well into average family plans 
but the draftsman must do a meticulous 
job and, above all, make his client 
understand the considerable gift, in. | 
come and estate tax hurdles which 
stand in his way and the practical price 
which he must pay in exchange for all 
tax advantages. Finally, use of the re. 
vocable trust agreement for transfers 
to minors lacks any substantial virtue 
taxwise but ought not to be overlooked 
merely for that reason—much is ac. 
complished in a practical sense and the 
family plan is gracefully rounded out 
by its intelligent use. 


APPENDIX 


(a) Douglas v. Willcuts (296 U.S. 1) doe- 
trine: Shattuck, An Estate Planner’s Hand- 
book, Sec. 38.2; Jones v. Morris, 122 Fed- 
(2nd) 6 (1941); Peierls 12 T.C. 741 (1949), 


(b) Clifford (309 U.S. 331) — doctrine: 
Shattuck, An Estate Planner’s Handbook See. 
38.3: Wyant 6 T.C. 565 (1946); Comm. ». 
Buck 120 Fed. (2nd) 775 (1941); Cory ». 
Comm., 126 Fed. (2nd) 689 (1942) Cert. den. 
317 U.S. 642; Blakeslee, 7 T.C. 1171 (1946); 
Whitely 3 T.C. 1265 (1944); Newman 1 T.C. 
921 (1943): Backus 6 T.C. 1036 (1946); 
Blake 23 B.T.A. 554 (1931): B. H. Klein 
et al. 14 T.C. 687 (1950): Edison v. Comm. 
148 Fed. (2nd) 810 (1945). 


(c) Taxation of income under Secs. 166 and 
167 (a) of Code: Crossett v. U. S. 30 Fed. 
Supp. 802 (1940); Comm. v. Katz 139 Fed. 
(2nd) 107 (1943) ; Joseloff 8 T.C. 213 (1947); 
Vewman 1 T.C. 921 (1943); Griffith 4 T.C.M. 
317 (1945); Morss v. U. S. 64 Fed. Supp. 
996 (1946) Aff'd. 159 Fed. 2nd 142. 

(d) Estate tax considerations: As _ previ- 
ously noted the remedial amendment of 1943 
following the decision in the Stuart case 


does not purport to apply to the Federal 
Estate Tax. See Townsend v. Thompson 50-2 
U.S.T.C. 10,780, (D.C. Ark. 1950). But see 
Estate of A. K. Sessoms, 8 T.C.M. 1056 
(1949). 

A A A 


First Common Fund in Oregon 


First to take advantage of Oregon’s 
newly enacted law authorizing common 
trust funds is First National Bank of | 
Portland. Making its preparations be: | 
forehand, the bank arranged establish- 
ment of the fund to coincide with the 
effective date of the new law in August, 
thereby making Oregon the 25th juris- | 
diction to have an operating common 


fund. 
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F one wants to sell real estate or in- 

surance, embalm bodies or give 
beauty treatments, he will in most places 
have to satisfy some governmental au- 
thority about his ability to do the 
work. But almost anybody can qualify 
as an executor.+ Statutes specify per- 
sons ineligible to receive letters—for 
example, felons, and those who are in- 
competent “by reason of drunkenness, 
dishonesty, improvidence or want of 
understanding.” But the statutes do not 
require applicants for letters to show 
freedom from such taints. 


Not infrequently a person whose lack 
of understanding of business problems 
really amounts to the statutory “want of 


*Mr. Trachtman, author of the monograph ‘“Es- 
tate Planning” (Practising Law Institute 1950), 
is Lecturer in Law at New York University School 
of Law. He is also New York legal editor of 
TRUSTS AND ESTATES, a widely sought speaker be- 
fore bar and trust groups, and chairman of the 
Section’s Committee on Standards of Draftsman- 
ship: Wills and Trusts. 

+Throughout this paper the work “executor’”’ 
will include administrator unless the context indi- 
cates otherwise. 
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understanding” slips into the office of 
executor even though the major duty 
of the office is running a business en- 
terprise.! It is well to point out to any- 
one who is about to be appointed execu- 
tor of an estate comprising a business 
interest that he may be called on to deal 
with every kind of conceivable activity 
—wholesale and retail. Consider for 


1Although tax questions (particularly relating 
to “‘reorganizations’’) may play an important part, 
and even may be controlling, tax problems are out- 
side the scope of this paper. The emphasis is on 
elementary principles of the law of wills and ex- 
ecutors and administrators — which must be un- 
derstood before the tax problems can be dealt with 
properly. 


It is assumed that the decedent is not domiciled 
in a community property state — or, in any event, 
that the business interest is not community prop- 
erty. 


“The accompanying picture shows that plight 
better than words. In his oral presentation, Mr. 
Trachtman described the position of the babies and 
the fiduciary on the assumptions that the mater- 
nity home was an unincorporated sole proprietor- 
ship, then as if it were run by partners, then if it 
were a corporate enterprise — and in each in- 
stance he discussed what would happen if Mrs. 
Barnes had died testate, having specifically be- 
queathed the home, or not; or if she had died inte- 
state. (Editor’s note.) 


le 


STORK RINGS 9 TIMES: Albert Hill, public administrator of Oakland, Cal., scratching 


his head as he pondered taking care of nine infants at the Oakland Maternity Home, 
which was part of the estate of Mrs. Maude G. Barnes, who died in 1943. It was Mr. 
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Hill’s job to run the home until the estate was settled. 











example the plight of the administrator 
of the Barnes estate.2 The very first 
problem, then, is whether to be or not. | 
to be executor. 


I. Unincorporated Sole TI 
Proprietorships 


(A) Specific bequests 


If an unincorporated sole proprietor- 
ship is specifically bequeathed, one the ° 
might expect the executor’s problems 





to be fewer. In effect, title to a specific se 
bequest vests in the legatee on probate; oy 
the executor’s title to the specifically be- of d 
queathed property is only to enable him ‘shed 
to resort to such property for death my 
taxes payable by the legatee, or if the ~ 
general assets are insufficient to meet corey 
all charges against the estate. The lega- wl 
tee takes the specifically bequeathed isa 
property “as is” and “where is.” Thus, 
if the Barnes Maternity Home had béen re 
specifically bequeathed, free of death aR 
taxes, and the estate were indubitably | ia 
solvent, the executor, almost immedi- ™" 
ately after probate, could say to the oy . 
legatee “They’re your babies,” take the om 
legatee’s receipt and refunding bond, | 56 y4; 
and depart. a. 
But even when there is no doubt i « 
about the solvency of the estate, two | line” ; 
questions are always presented when an ee 
unincorporated sole proprietorship is | Maas, | 
specifically bequeathed, whether the be- cae 
quest is outright or to be the specific = 


res of a trust under the Will: 


(1) What passes:? Even when the 
decedent separates his business and 


3Meneely v. Meneely, 1 Hun, 367 (3rd Dept. 
1874), aff’d. 62 N.Y. 427 (use of family name 
passed); Boulle v. Tompkins, 5 Redf. 472 (Surr. 
Westch. 1882) (receivables passed); Matter of 
Quin, 5 N.Y. Supp. 261 (Surr. N.Y. 1889) (busi- 
ness judgment in favor of decedent passed); Mat- 
ter of L. I. L. & T. Co. (Northrup), 92 App. Div. 
5 (2nd Dept. 1904) (claim due to decedent (atty.) 
for services did not pass); Matter of Lowe, 149 
App. Div. 347 (4th Dept. 1912), aff’d. 206 N.Y. 
671 (per curiam op.) (receivables passed); Matter 
of McNulty, 168 N.Y. Supp. 591 (Surr. Kings 
1918) (receivables passed); Matter of Fricke, 122 
Misc. 427 (Surr. Westch. 1924) (securities); Mat 
ter of Whitford, 146 Misc. 82 (Surr. Saratoga 
1933) (involves extent to which cash passes); 
Matter of Frey, 154 Misc. 421 (Surr. Westch. 
1935) (held realty did not pass); Matter of Keehn, 
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personal assets, keeps accurate records, 
a separate balance sheet, and runs the 
business under a trade-name, the busi- 
ness is not an entity in law. What passes 
will depend on the care and precision 
with which the draftsman has described 
the bequest and the extent to which the 
testator has separated his business and 
non-business assets. Inventory, business 
equipment, and other tangible property 
habitually used in the running of the 
business usually present no difficulties. 
To a lesser extent that is also true of 
real estate. It does not seem sensible to 
argue that the bequest is only of the 
right to carry on the business, and that 
business property does not pass as part 
of the bequest. 


The doubtful situations concern cash 
which may or may not be said to be- 
long to the business. Money in the busi- 
ness account usually presents no prob- 
lem—it seems reasonable to say that 
the “working cash” is part of the busi- 
ness. But suppose the business bank 
account is swollen—because the testa- 
tor just had not followed his habit 
of drawing out “profits” as distingu- 
ished from working cash? And what of 
old currency in an old gray sock in a 
corner of the office safe—is it business 
cash or private cash? Money takes 
other forms—what of uncollected book 
accounts or uncollected business judg- 
ments? And what of stocks and bonds 
which appear on the separate business 
balance sheet or which have been used 
to secure “business loans”? Generally, 
cash which is clearly identifiable as a 
“business asset” will pass. 


156 Misc. 259 (Surr. Bronx, 1935), aff’d. w.o. 248 
App. Div. 697 (1936) (“‘profits’ of business) ; 
Matter of Johnson, 167 Misc. 588 (Surr. Oneida 
1938) (receivables passed); Matter of Wolf, 171 
Misc. 788 (Surr. Westch. 1939) (profit from ‘“‘side- 
line’ passed); Matter of Walters, 172 Misc. 207 
(Surr. Nassau 1939) (appeals on other points) 
(stock of business corporation passed); Matter of 
Maas, 257 App. Div. 135 (3rd Dept. 1939) aff'd. 
w.o. 281 N.Y. 866 (stock of business corporation 
passed); Matter of Hohn, 40 N.Y.S. (2nd) 237 
(Surr. N.Y. 1943) (bank account passed, also 
stock of business corporations). 


When in need of — 


(2) Whether specific legatee is liable 
for date of death business debts:3* Here 
again, the answer will depend on 
whether the draftsman of the will has 
foreseen and covered the matter. Fre- 
quently it is provided that the legatee 
shall take subject to the business lia- 
bilities, and it may be provided that 
the executor shall be protected in taking 
the legatee’s undertaking to pay the 
date of death business debts, with or 
without security, or that the legatee 
shall give such undertaking to the resid- 
uary beneficiary. 


When the will does not specify that 
the bequest is subject to the date of 
death business debts, specific legatees 
of the business have argued that busi- 
ness debts and other debts of the testa- 
tor are indistinguishable—they are all 
debts of the testator payable by his 
executor and are burdens on the resid- 
uary estate. But this inconsistent posi- 
tion, namely that the business is an 
entity for the purpose of taking benefits 
but not for its debts, has generally been 
rejected. 


It is apparent that the answer to 
these two questions turns on special 
factual situations and _ testamentary 
language that often is not as complete 
as it should be. 


Protection for Executor 


What protective procedure is avail- 
able to the executor? If there is no 
doubt about the solvency of the estate 
and the continued ability of the lega- 
tee to discharge the date of death busi- 


320n basis that “business” is “entity” and per 
curiam opinion in Matter of Lowe, 206 N.Y. 671 
(1912), lower courts hold that legatee takes sub- 
ject to such debts: see McNulty, Walters, Johnson, 
Hohn cases, supra. But see Matter of Noll, 273 
N.Y. 219 (1937) and see “The Bequest of a Busi- 
ness”’ reprinted from the Law Times, London, in 
N.Y.L.J. June 13, 1942; and for a special situa- 
tion, see Matter of Wilson, 263 App. Div. 881 (2nd 
Dept. 1942) aff’d. w.o. 289 N.Y. 691 (1942) (non- 
business assets pledged for business loan, Held 
value of such assets to extent of amount of busi- 
ness loan passes to legatee.) 
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ness debts, the executor may feel safe 
in completely transfering the business 
to the legatee. To do that the executor 
will make certain that all certificates 
filed by the decedent under local stat- 
utes about doing business under as- 
sumed names, or licenses in the dece- 
dent’s name, are superseded by papers 
in the name of the legatee. If all inter- 
ested persons are of age, competent 
and willing, it may be feasible to pro- 
tect the executor by a suitable agree- 
ment. If the assumptions about solvency 
are not in order, or if infants or un- 
ascertained persons are interested, or 
there is unwillingness to enter into 
an agreement, the executor will be well 
advised to apply at once for a con- 
struction of the will and judicial in- 
structions. 

The rights of the date of death cred- 
itors are paramount, the executor’s 
principal duty is to them, and they 
should be parties to any agreement of 
the kind above suggested. Even when 
the will definitely states that the burden 
of paying such debts is on the legatee, 
that does not protect the executor if 
the debts are not paid. If the executor 
feels that the rights of such creditors 
might be jeopardized, he should take 
advantage of every procedure avail- 
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F one wants to sell real estate or in- 

surance, embalm bodies or give 
beauty treatments, he will in most places 
have to satisfy some governmental au- 
P thority about his ability to do the 
work. But almost anybody can qualify 
as an executor.j Statutes specify per- 
sons ineligible to receive letters—for 
example, felons, and those who are in- 
competent “by reason of drunkenness, 
dishonesty, improvidence or want of 
understanding.” But the statutes do not 
require applicants for letters to show 
freedom from such taints. 


Not infrequently a person whose lack 
of understanding of business problems 
really amounts to the statutory “want of 


*Mr. Trachtman, author of the monograph “Es- 
tate Planning” (Practising Law Institute 1950), 
is Lecturer in Law at New York University School 
of Law. He is also New York legal editor of 
TRUSTS AND ESTATES, a widely sought speaker be- 
fore bar and trust groups, and chairman of the 
Section’s Committee on Standards of Draftsman- 
ship: Wills and Trusts. 

+Throughout this paper the work ‘“executor’’ 
will include administrator unless the context indi- 
cates otherwise. 
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understanding” slips into the office of 
executor even though the major duty 
of the office is running a business en- 
terprise.’ It is well to point out to any- 
one who is about to be appointed execu- 
tor of an estate comprising a business 
interest that he may be called on to deal 
with every kind of conceivable activity 
—wholesale and retail. Consider for 


1Although tax questions (particularly relating 
to “reorganizations’’) may play an important part, 
and even may be controlling, tax problems are out- 
side the scope of this paper. The emphasis is on 
elementary principles of the law of wills and ex- 
ecutors and administrators — which must be un- 
derstood before the tax problems can be dealt with 
properly. 


It is assumed that the decedent is not domiciled 
in a community property state — or, in any event, 
that the business interest is not community prop- 
erty. 


2The accompanying picture shows that plight 
better than words. In his oral presentation, Mr. 
Trachtman described the position of the babies and 
the fiduciary on the assumptions that the mater- 
nity home was an unincorporated sole proprietor- 
ship, then as if it were run by partners, then if it 
were a corporate enterprise — and in each in- 
stance he discussed what would happen if Mrs. 
Barnes had died testate, having specifically be- 


queathed the home, or not; or if she had died inte- 
(Editor’s note.) 
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STORK RINGS 9 TIMES: Albert Hill, public administrator of Oakland, Cal., scratching 

his head as he pondered taking care of nine infants at the Oakland Maternity Home, 

which was part of the estate of Mrs. Maude G. Barnes, who died in 1943. It was Mr. 
Hill’s job to run the home until the estate was settled. 








example the plight of the administrator 
of the Barnes estate. The very first 


problem, then, is whether to be or not. 


to be executor. 


I. Unincorporated Sole 
Proprietorships 


(A) Specific bequests 


If an unincorporated sole proprietor- 
ship is specifically bequeathed, one 
might expect the executor’s problems 
to be fewer. In effect, title to a specific 
bequest vests in the legatee on probate; 
the executor’s title to the specifically be. 
queathed property is only to enable him 
to resort to such property for death 
taxes payable by the legatee, or if the 
general assets are insufficient to meet 
all charges against the estate. The lega- 
tee takes the specifically bequeathed 
property “as is” and “where is.” Thus, 


if the Barnes Maternity Home had béen | 
specifically bequeathed, free of death | 


taxes, and the estate were indubitably 
solvent, the executor, almost immedi- 
ately after probate, could say to the 
legatee “They’re your babies,” take the 
legatee’s receipt and refunding bond, 
and depart. 


But even when there is no doubt 
about the solvency of the estate, two 
questions are always presented when an 
unincorporated sole proprietorship is 
specifically bequeathed, whether the be- 
quest is outright or to be the specific 
res of a trust under the Will: 


(1) What passes:? Even when the 
decedent separates his business and 


3Meneely v. Meneely, 1 Hun, 367 (3rd Dept 
1874), aff'd. 62 N.Y. 427 (use of family name 
passed); Boulle v. Tompkins, 5 Redf. 472 (Sur. 
Westch. 1882) (receivables passed); Matter of 
Quin, 5 N.Y. Supp. 261 (Surr. N.Y. 1889) (busi- 
ness judgment in favor of decedent passed); Mat 
ter of L. I. L. & T. Co. (Northrup), 92 App. Div. 
5 (2nd Dept. 1904) (claim due to decedent (atty.) 
for services did not pass); Matter of Lowe, 149 
App. Div. 347 (4th Dept. 1912), aff’d. 206 N.Y. 
671 (per curiam op.) (receivables passed); Matter 
of McNulty, 168 N.Y. Supp. 591 (Surr. Kings 
1918) (receivables passed); Matter of Fricke, 12 
Misc. 427 (Surr. Westch. 1924) (securities); Mat 
ter of Whitford, 146 Misc. 82 (Surr. Saratogs 
1933) (involves extent to which cash passes); 
Matter of Frey, 154 Misc. 421 (Surr. Westch 
1935) (held realty did not pass); Matter of Keehn, 
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personal assets, keeps accurate records, 
a separate balance sheet, and runs the 
business under a trade-name, the busi- 
ness is not an entity in law. What passes 
will depend on the care and precision 
with which the draftsman has described 
the bequest and the extent to which the 
testator has separated his business and 
non-business assets. Inventory, business 
equipment, and other tangible property 
habitually used in the running of the 
business usually present no difficulties. 
To a lesser extent that is also true of 
real estate. It does not seem sensible to 
argue that the bequest is only of the 
right to carry on the business, and that 
business property does not pass as part 
of the bequest. 

The doubtful situations concern cash 
which may or may not be said to be- 
long to the business. Money in the busi- 
ness account usually presents no prob- 
lem—it seems reasonable to say that 
the “working cash” is part of the busi- 
ness. But suppose the business bank 
account is swollen—because the testa- 
tor just had not followed his habit 
of drawing out “profits” as distingu- 
ished from working cash? And what of 
old currency in an old gray sock in a 
corner of the office safe—is it business 
cash or private cash? Money takes 
other forms—what of uncollected book 
accounts or uncollected business judg- 
ments? And what of stocks and bonds 
which appear on the separate business 
balance sheet or which have been used 
to secure “business loans”? Generally, 
cash which is clearly identifiable as a 
“business asset” will pass. 


156 Misc. 259 (Surr. Bronx, 1935), aff’d. w.o. 248 
App. Div. 697 (1936) (“‘profits’” of business) ; 
Matter of Johnson, 167 Misc. 588 (Surr. Oneida 
19388) (receivables passed); Matter of Wolf, 171 
Mise. 788 (Surr. Westch. 1939) (profit from ‘“‘side- 
line’ passed); Matter of Walters, 172 Misc. 207 
(Surr. Nassau 1939) (appeals on other points) 
(stock of business corporation passed); Matter of 
Maas, 257 App. Div. 135 (3rd Dept. 1939) aff'd. 
w.o. 281 N.Y. 866 (stock of business corporation 
passed); Matter of Hohn, 40 N.Y.S. (2nd) 237 
(Surr. N.Y. 1943) (bank account passed, also 
stock of business corporations). 


When in need of — 








(2) Whether specific legatee is liable 
for date of death business debts:°* Here 
again, the answer will depend on 
whether the draftsman of the will has 
foreseen and covered the matter. Fre- 
quently it is provided that the legatee 
shall take subject to the business lia- 
bilities, and it may be provided that 
the executor shall be protected in taking 
the legatee’s undertaking to pay the 
date of death business debts, with or 
without security, or that the legatee 
shall give such undertaking to the resid- 
uary beneficiary. 

When the will does not specify that 
the bequest is subject to the date of 
death business debts, specific legatees 
of the business have argued that busi- 
ness debts and other debts of the testa- 
tor are indistinguishable—they are all 
debts of the testator payable by his 
executor and are burdens on the resid- 
uary estate. But this inconsistent posi- 
tion, namely that the business is an 
entity for the purpose of taking benefits 
but not for its debts, has generally been 
rejected. 

It is apparent that the answer to 
these two questions turns on special 
factual situations and_ testamentary 
language that often is not as complete 
as it should be. 


Protection for Executor 


What protective procedure is avail- 
able to the executor? If there is no 
doubt about the solvency of the estate 
and the continued ability of the lega- 
tee to discharge the date of death busi- 


32Qn basis that “business” is “entity” and per 
curiam opinion in Matter of Lowe, 206 N.Y. 671 
(1912), lower courts hold that legatee takes sub- 
ject to such debts: see McNulty, Walters, Johnson, 
Hohn cases, supra. But see Matter of Noll, 273 
N.Y. 219 (1937) and see “The Bequest of a Busi- 
ness”’ reprinted from the Law Times, London, in 
N.Y.L.J. June 13, 1942; and for a special situa- 
tion, see Matter of Wilson, 263 App. Div. 881 (2nd 
Dept. 1942) aff’d. w.o. 289 N.Y. 691 (1942) (non- 
business assets pledged for business loan, Held 
value of such assets to extent of amount of busi- 
ness loan passes to legatee.) 
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ness debts, the executor may feel safe 
in completely transfering the business 
to the legatee. To do that the executor 
will make certain that all certificates 
filed by the decedent under local stat- 
utes about doing business under as- 
sumed names, or licenses in the dece- 
dent’s name, are superseded by papers 
in the name of the legatee. If all inter- 
ested persons are of age, competent 
and willing, it may be feasible to pro- 
tect the executor by a suitable agree- 
ment. If the assumptions about solvency 
are not in order, or if infants or un- 
ascertained persons are interested, or 
there is unwillingness to enter into 
an agreement, the executor will be well 
advised to apply at once for a con- 
struction of the will and judicial in- 
structions. 


The rights of the date of death cred- 
itors are paramount, the executor’s 
principal duty is to them, and they 
should be parties to any agreement of 
the kind above suggested. Even when 
the will definitely states that the burden 
of paying such debts is on the legatee, 
that does not protect the executor if 
the debts are not paid. If the executor 
feels that the rights of such creditors 
might be jeopardized, he should take 
advantage of every procedure avail- 
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able to him under local practice to ob- 
tain judicial approval of what he pro- 
posed to do or omit, and he may have 
to face the prospect of running the 
business or controlling its operations at 
least for a short time. In the judicial 
proceeding for the settlement of his ac- 
count he should be particularly careful 
to bring in as parties everybody having 
any possible interest—including “un- 
known creditors.” 


Sometimes an unincorporated busi- 
ness is specifically bequeathed, subject 
to an obligation that the legatee pay to 
another (frequently the testator’s wi- 
dow or daughter) an annuity stated in 
a dollar amount, or to be computed as 
a share of the profits of the business.* 
The will may provide that the executor 
shall take an undertaking from the 
legatee in favor of the “annuitant”—or 
there may be no provision as to the 
executor’s duty. In either situation the 
executor can readily protect himself 
by having the legatee and “annuitant” 


‘This is not always a happy arrangement for 
the legatee of the business. It may be difficult, if 
not impossible, to word the bequest so that the 
legatee will not be subject to income tax on the 
sums that he is obliged to pay the “annuitant.” A 
better arrangement may be to bequeath the busi- 
ness upon trust — and direct that a fraction of the 
income — or a specified dollar amount — be pay- 
able to the “annuitant’’ out of trust income. 
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join in the receipt and refunding bond. 


(B) Duties to continue business in 
absence of express power 


The fiduciary not only takes title to 
the physical assets of an unincorporated 
sole proprietorship—the good will of 
the business is also an asset of the 
estate. As a practical matter these assets 
will have greatly impaired value unless 
the enterprise is continued as a going 
concern. But the office of executor does 
not carry with it power to continue the 
business as a going concern. This rule 
prevails everywhere (except as modified 
by statute) and is said to be founded on 
a dictum of Lord Mansfield in 1786.5 


It is often said that the basis of the 
rule is the same as the rule that forbids 
a fiduciary to expose estate assets to 
the risk of speculative enterprise or 
solely on personal security—in other 
words the rule is said to rest on the im- 
propriety of the investment.® But the 
rule is really based on the proposition 
that those who have extended credit 
to the unincorporated business did so 
in reliance on the decedent’s ability and 
with the privilege of looking to the 
business assets as security. Therefore, 
the assets left at death really stand as 
security for the creditors’ claims; and 
such creditors are privileged to look to 
such assets in specie, not as they may 
be administered or maladministered by 
the fiduciary, and the fiduciary’s title 
is held for their benefit primarily. 


It follows, then, that a fiduciary who 
exposes such assets to the further risks 
of business without the consent of the 
date of death creditors, is really dealing 
with property that belongs to another 
without the owner’s consent—and for 


®Barker v. Parker, 1 T.R. 287, 295: “Trade is 
not transmissible: it is put to an end by the 
death of the trader.” 


®Holmes, “‘Problems of the Fiduciary and His 


Surety when the Estate includes an Interest in a 
Business,”’ address before American Bar Associa- 
tion, Insurance Section, August 24, 1943. 
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his pains, regardless of how good may 
be his motives, he becomes a construc. 
tive trustee.’ If he loses money in the 
continued operation of the business, he 
foots all the loss—if he realizes profits, 
he must account for them. He can never 
win. He can always lose. 


May not the fiduciary’s duty to pre. 
serve assets include the duty to run the 
business, because to run the business 
until it can be sold as a going concern 
is the only way to preserve the full 
value of the assets? Some businesses, by 
their nature, have no good will. The 
decedent may have had a selling agency 
or franchise that was personal and 
perishes with him—such interests have 
no good will for which a fiduciary may 
be accountable.* And if the decedent's 
business was illegal—and the fiduciary 
chooses to violate the law also—the 
court will not sully itself by giving re- 
lief to the beneficiaries of the estate® 
the fiduciary can keep the fruits of his 
illegal conduct, less any fines and loss 
of earning power while incarcerated. 





The two rules do not in fact conflict, 
because it has often been held that the 
duty to preserve assets carries with it 
the duty to conduct a limited operation 
of the business.'? But such approach is 
not always a satisfactory guide to the 
fiduciary. His dilemma often is: When 
does the operation of a going concern 
cease to be preservation of the business 
asset and hecome unauthorized contin- 
uance of the business? 


It is not certain that a probate or 
Chancery court has power to authorize 


TJacob “Trusts for Continuing a Decedent's Busi- 
ness,” 18 Iowa L. Rev. 43 (1932). 


8Matter of Bandler, 172 Misc. 433 (1939). 


®Joe Gouy Shong v. Joe Chew Shee, 254 Mass. 
366 (1926). 


10Pitts v. Jameson, 15 Barb. 310 (1853) (Finish- 
ing manufacture of machines with material on 
hand); Cornwell v. Deck, 2 Redf. 87 (1874) 
(operation of country general store for year); 
Gilman v. Wilber, 1 Dem. 54 (1882) (operation 
of school to end of term). 
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indefinite continuance of the business.!! 
It is clear, however, that there is judi- 
cial power to authorize temporary con- 
tinuance for the purpose of orderly 
winding-up or to make possible a sale 
as a going concern. And on such theory, 
the fiduciary would be protected in act- 
ing on court orders that did not ex- 
ceed such judicial power. 

To obviate doubts as to the suffici- 
ency of such orders, there are statutes 
in many states which empower fiduci- 
aries to continue the operation of busi- 
nesses.'* Almost all the statutes require 
the fiduciary to obtain a specific order. 
The fiduciary will not have the benefit 
of these statutory departures from the 
common law, unless the statute is fol- 
lowed strictly. For instance, the statute 
may provide only for orders on notice 
to all interested parties. 


(C) Continuance of business pursu- 
ant to testamentary power 


If the will authorizes the executor to 
continue the business, the beneficiaries 
under the will cannot object to the con- 
tinued operation. Their objections may 
only be based on negligence or lack of 
prudence on the part of the executor. 


But the position of the date of death 
creditors is otherwise. On the theory 
above mentioned, they may insist on 
being paid out of the business assets 
as they stand at date of death—not out 
of the possible post mortem profits of 
the business. Therefore, testamentary 
authority to continue the business will 
not protect the executor against such 
creditors unless they consent to the 
continued operation.'* 

The executor should not depend on 
anything less than explicit, unequivocal 
power to continue the business. To test 


8 Bogert, Trusts Sec. 574. 

“The statutes are collected in Prentice-Hall 
Wille, Estates & Trusts Service, Executors and Ad- 
ministrators Sec. 2660. 

182 Scott, Trusts Sec. 230.4, n. 2; 109 A.L.R. 639. 
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the sufficiency of testamentary authority 
to continue the business, the following 
questions may well be put: 
(a) Is there power to continue indefi- 
nitely, on the theory that the enterprise 


is to be turned over as a going concern 
to outright legatees or trustees? 


(b) Is the nature of the enterprise 
than it was on the date of the will? 


(c) How much, if any, authority is 
there to vary the nature of the enterprise 
after date of death? 

(d) Is there authority to put fresh 
money from the general estate into the 
enterprise ? 

(e) If the fiduciary is a successor, does 
he nevertheless have the power granted to 
the original fiduciary? 


(D) Liability for fiduciary’s 


contracts and torts 


The estate of a decedent is not a 
legal entity. The orthodox view is an 
executor’s contracts are his own; he has 
a claim to be reimbursed from estate 
funds for proper expenditures under 
his contracts. He can, however, stipulate 
that he is not contracting personally, 
and that estate assets, not his own, must 
be looked to. In formal contracts, that 
may be done readily but in every day 
business operations that is not always 
so expedient, although much can be ac- 
complished by legends printed or stamp- 
ed on order blanks and stationery. 


If the executor is authorized to con- 
tinue a business on a long range basis, 
he really functions as a trustee.'* Con- 
cerning the contractual and tort liabili- 
ties of trustees and trust assets, we have 
the classic essay of the late Chief Justice 
Stone and other studies.'° One point 





M4Jacob, op. cit. supra n. 7. 

Stone, A Theory of Liability of Trust Estates 
for the Contracts and Torts of the Trustee, 22 
Col. L. Rev. 527 (1922). See also Fulda and Pond, 
Tort Liability of Trust Estates, 41 Col. L. Rev. 
1332 (1941); 3 Bogert, Trusts Sec. 712; 2 Scott, 
Trusts Sec. 262, 267; Scott, Liabilities Incurred in 
the Administration of Trusts, 28 Harv. L. Rev. 
125; Note, The Contractual Liabilities of Trustees, 
50 Yale Law Journal 1119 (1941). 
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deserves emphasis. When it is clear that 
an executor or administrator is contin- 
uing the enterprise as a going concern 
only for the purpose of preserving the 
asset, it follows that liabilities incurred 
by him in the conduct of the business 
can be classified as expenses of admin- 
istering the estate. 


(E) Delegating discretion 


If the nature of the business calls for 
a multitude of day-to-day transactions, 
there is more room for saying that it 
must be contemplated that the fiduciary 
will have to delegate authority—even a 
great deal of discretion—and that he 
is to be protected when he shows care 
in selecting agents. When the continu- 
ance is unauthorized, one is not con- 
cerned about the propriety or impro- 
priety of the delegation—the fiduciary 
is responsible in any event. 


But authorization to continue does 
not carry authority to form a corpora- 
tion to take over the business.!® 


16Matter of Frank, 277 N.Y.S. 573; Matter of 
Lyall, 208 N.Y.S. 529. But there are a few special 
statutory provisions: In Pennsylvania the court 
may authorize the fiduciary to organize a corpora- 
tion to own and run the business L. 1949, Act 
121, Sec. 505; and there are statutes that permit 
fiduciaries who own undivided interests in realty 
to exchange them for corporate stock — pursuant 
to court order. 
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II. General Partnerships 
(A) Effect of partner’s death absent 


agreement 


It is not always understood by part- 
ners that, unless they agree otherwise, 
the death of any partner works a dis- 
solution of the partnership. Nor do ex- 
ecutors of deceased partners always 
understand the extent of their rights 
and duties. It may be useful to re-state 
a few principles that control unless the 
partners have otherwise agreed: 


(1) Upon such dissolution, the part- 
nership is not terminated but continues 
until the partnership business is wound 
up. 

(2) The estate of the deceased part- 
ner is entitled only to the deceased part- 
ner’s share of the partnership surplus. 


(3) The surviving partner has the 
exclusive power to wind up the partner- 
ship business but the executor of the 
deceased partner has the duty to see that 
the surviving partner does his job prop- 
erly. When the surviving partner is also 
the executor of the deceased partner, 
the conflict of duties brings about re- 
sults that sometimes surprise the par- 
ties.17 


(4) The estate of the deceased part- 
ner remains liable for partnership debts 
incurred before death, if there is a de- 
ficiency of partnership assets. 


(5) Unless the executor is cautious, 
the decedent’s estate may even by liable 
for the partnership debts incurred by 
the surviving partner. For instance, a 
person who had not extended credit 
to the partnership, and who has no 
notice of the dissolution or want of the 
surviving partner’s authority, and who 
then gives credit to the partnership dur- 
ing the winding-up period can recover 
against the deceased partner’s estate— 
unless the fact of dissolution by death 
and such want of authority are adver- 
tised “in a newspaper of general cir- 
culation in the place (or in each place, 
if more than one) at which the part- 
nership business was regularly carried 
on.”!® Failure of the executor of the 
deceased partner to have such advertis- 
ing may be considered an actionable 
want .of caution. 


(6) The executor does not have 
power to leave the decedent’s interest 
in a continuation of the partnership— 
or to form a new partnership to take 


17Matter of Martiniano, 172 Misc. 376 (1939); 
in some states the surviving partner is ineligible 
to act as executor or administrator of the de- 
ceased partner’s estate. 


18Uniform Partnership Act, Sec. 35. 
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over the business. Even if the will of the 
deceased partner gives such power to 
his executor, the power cannot be ex- 
ercised unless the surviving partner 
consents, 


(7) The surviving partner can, how- 
ever, take advantage of testamentary 
provisions in his favor. Thus, the de- 
ceased partner’s will may provide that 
the executor shall accept the surviving 
partner’s certificate as to the worth of 
the deceased partner’s interest in the 
partnership, without investigation or 
audit. The beneficiaries under the will 
cannot complain. But provisions of this 
kind have to be carefully examined: 
is the provision merely for the protec- 
tion of the executor, to relieve him of 
arduous duties, or is it really intended 
to cut down the interest of the benefi- 
ciary to what the surviving partner cer- 
tifies as the worth of the decedent’s in- 
terest ? 


The deceased partner may specifically 
bequeath his interest in the partnership. 
Then the legatee has all the rights that 
the executor would have to obtain the 
decedent’s interest and to demand an 
accounting from the surviving partner. 
Automatically, it would seem, the spe- 
cific legatee takes subject to the dece- 
dent’s liability for partnership debts 
incurred before death, and for debts 
incurred in winding-up. But even when 
the decedent’s interest is specifically be- 
queathed, it is well for the executor to 
see to the aforementioned advertising 
against new creditors. 


(B) Effect of inter vivos agreements 


Typical inter vivos arrangements cov- 
ering the disposition of partnership in- 
terests at death include: 


(1) Agreements binding the surviving 
partner to buy and the deceased partner’s 
executor to sell the decedent’s interest— 
or granting an option to the surviving 
partner to buy. ; 


(2) Agreements whereby the partner- 
ship continues despj@e the death of a part- 
ner, and the dec t’s interest remains 
“in the firm”’—bu$#Bhe decedent’s estate 
is not a partner. 












hereby the estate of 
continues as a part- 


(3) Agreements 
the deceased part 
ner. 
hereby some nominee 
tner takes his place 


(4) Agreement: 
of the deceased 
as a partner. 


ts sometimes are 
rtnership articles; 
found in collateral 
agreements, as in Guy and sell agree- 
ments. Often life i&urance is employed 
to make certain th@ cash will be avail- 
able to pay the pugchase price for the 
» 


These arranger 
embodied in the 
sometimes they ar 


decedent’s interest, and sometimes the 


insurance arrangements are the subject’ 


of still another agreement. 


On familiar principles of contract 
law, all such arrangements—made in 
good faith and based on consideration 
—create present rights and duties, and 
even though performance is to take 
place on death, the typical arrangements 


are not testamentary; nor do they vio- | 


late rules against suspension of the 
power of alienation or postponement of 
vesting nor are they questionable by 


surviving spouses. Some arrangements, | 


however, may be attacked on one or 
more of these grounds and the first duty 
of the deceased partner’s executor is to 
assure himself about the complete tech. 
nical validity of his decedent’s agree. 
ment.!® 


Rights and duties under agreement 


The decedent’s beneficiaries take only 
what he leaves, and his contract to sell 
his partnership interest, or grant of an 
option to the surviving partner to buy 
it, amount to encumbrances which are 
prior to the rights of the beneficiaries, 
But the decedent’s liability to the part- 
nership creditors remains. True. this 
liability usually becomes secondary, be- 
cause the survivor assumes all the part- 
nership debts. A well drawn agreement 
will have some provision whereby this 
possible secondary obligation is secured, 
or provide some other protection to the 
decedent’s estate. 


If that is so, the executor must be 
diligent to enforce it—if that is not so, 
he should not overlook the possibility 
of bringing in such creditors on his 
&ccounting. And in any event, the exec- 
utor will do well to see that the dis- 
solution of the partnership is advertised 
as above suggested. Finally, the execu- 


tor is always under a duty to see that | 


the terms of the agreement are followed | 


scrupulously. 


Rights and duties under continuation 
agreements 


It is of the utmost importance to 


know, as soon as possible, whether the 
effect of the agreement is to make the 
decedent’s estate a general partner or to 
leave the decedent’s interest in the firm, 
with results akin to those that follow 
when one is a limited partner. Even 


though the fiduciary of the deceased | 
partner is to receive profits and may in: | 
spect the firm’s books, he does not | 


thereby become a partner. 


1973 A.L.R. 983; see generally Gulliver and Til 
sen, Classification of Gratuitous Transfers, 51 Yale 
Law Journal 1 (1941). 
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In a recent tax decision,”° it was de- 
clared that as a matter of property law 
a fiduciary (here a trustee) cannot be 
a general partner—apparently on the 
theory that as a fiduciary he cannot 
furnish the unlimited agency and lia- 
bility characteristic of general partner- 
ship. But it seems well established that 
fiduciaries will be recognized as general 
partners—and it has so been held in 
tax cases.” 


Often the agreement will not satisfac- 
torily show precisely what are the legal 
relationships. It may be feasible to make 
a supplemental agreement which will 
explain and declare more certainly what 
the position is. And sometimes every- 
one is better off with a completely new 
agreement which will show flatly 
whether there is a new general partner- 
ship or a new limited partnership. 


If the estate is a general partner, then 
logically all the general assets of the 
estate ought to be available to the 
partnership creditors. But courts have 
strained to limit liability to the estate 
assets that are embarked in the part- 
nership.** There is always the danger 
that a fiduciary held to be a general 
partner will be personally liable for 
partnership debts. There seems to be 
no body of authoritative decisions, and 
the factual situations vary so widely 
that the only practical suggestion is to 
see that all the possible legal risks under 
local law are thoroughly explored and 
to have the fiduciary act under the in- 
structions of the court. But the fiduci- 
ary should be careful not to act like 
a partner to such extent that it may be 
held that he was holding himself out 
as a partner.” 


Because equity will not compel the 
exercise of special skills and judgment, 
or the doing of things that would re- 
quire constant supervision of the court, 
it is safe to say that no one can be 
compelled to act as a general partner. 
The remedy for breach of a surviving 
partner's agreement to continue as a 
partner (with the estate’s interest re- 
maining in the business) is by way of 
damages—on the analogy that one liv- 
ing partner cannot compel the other to 
remain his partner but can recover 
damages for wrongful termination of 





*Hanson v. Birmingham, 1950 Prentice-Hall 
Fed. Tax Service, Par. 72,681 (D.C. Iowa, July 
29, 1950). 


Adams v. Allen, 1951 P-H Fed. Tax Serv., Par. 
72,406 (D.C. of Georgia, May 15, 1951); Theodore 
D. Stern, 15 T.C. No. 71 (Oct. 18, 1950). 


"Fuller, Partnership Agreements for the Con- 
tinuation of an Enterprise After the Death of a 
Partner, 50 Yale Law Journal 202, 210 (1940). 


“Fuller, op. cit. supra, n. 70. 


Ocroper 195] 


the partnership. There seem to be no 
controlling authorities as to the meas- 
ure of such damages, however.** 


If the decedent has contracted that 
his interest shall remain in the business, 
on terms that make it clear that the 
estate runs the hazards of general part- 
nership, may the decedent’s executor 
yet insist on withdrawing the interest 
by an action for compulsory winding- 
up of the partnership? The few deci- 
sions are divided.*> It has been held 


“Fuller, op. cit. supra, n. 96. 
Fuller, op. cit. supra, pp. 209, 210. 





that the fiduciary may withdraw the 
estate’s interest, subject to the payment 
of damages. But if withdrawal of the 
estate’s interest is not permitted, the 
result is to give specific performance 
to the surviving partner. But here the 
usual grounds for denying specific per- 


- formance are not present—no skill or 


judgment is required of the estate, its 
interest only remains as an investment. 
Situations in which the surviving part- 
ner is guilty of misconduct are, of 
course, to be distinguished. 

When the agreement is that the de- 
cedent shall nominate some one to take 
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his place as partner, and the nominee 
declines to act, it seems clear that .the 
fiduciary should not be compelled to 
partially perform the agreement by 
leaving the decedent’s interest in the 
business—but the estate may be liable 
for damages by reason of the breach 


of the decedent’s agreement to furnish: 


a successor partner.”® 


III. Limited Partnerships 


A limited partnership is not dissolved 
by the death of a limited partner; and 
his executor has all the rights of a 
limited partner for the purpose of set- 
tling his estate. The executor also has 
such power as his decedent may have 
under the articles to assign the dece- 
dent’s interest or to substitute a new 
limited partner.** 

The problems discussed under general 
partnerships are not presented when the 
decedent’s interest is that of a limited 
partner. The decedent’s interest can be 
transferred to a specific legatee thereof, 
or assigned for value or in distribution 
of the estate with none of the problems 
relating to unknown creditors when the 
decedent was a general partner. 


IV. Close Corporations 


(A) Estate corporations 


When a fiduciary owns all or a ma- 
jority of the voting stock of a corpora- 
tion, the corporation is often described 
as an “estate corporation.” The court 
having jurisdiction of the decedent’s 
estate has power to control the conduct 
of the fiduciary but the government of 
the corporation is vested in its directors, 
and the probate court does not have 
jurisdiction to regulate the conduct of 
corporate directors. But by exercise of 
its regulatory power over the fiduciary, 
the probate court can as a practical 
matter command the conduct of corpo- 
rate affairs. The law in this respect is 
still developing and the circumstances 
under which and the extent to which 
the corporate structure will be disre- 
garded have been discussed more than 
adequately.”8 


*Fuller, op. cit. supra, p. 210. 
“Uniform Limited Partnership Act, Sec. 21. 


Prentice-Hall, Wills, Estates & Trust Service, 
Sec. 2193.1; Cahn, “Estate Corporations,”’ 86 Univ. 
of Penn. L. Rev. (1937); “Corporations in Dece- 
dent’s Estates,” 27 Va. L. Rev. 497 (1941); see 
also notes 38 Col. L. Rev. 942, 47 Yale Law Jour- 
nal 1026, 51 Harv. L. Rev. 937, 39 Col. L. Rev. 
313, 24 Cornell L. Q. 285; Soons & Durand, ‘“‘Re- 
pudiation of Fanily Trust Settlements,’ 41 Col. 
L. Rev. 252, 259, 260 (1941); Aurie I. Johnson, 
“The Close Corporation and New York Trust In- 
stitutions” and Clarence D. Cowdery, “Executors 
and Going Businesses,’’ both theses submitted to 
the Graduate School of Banking of the American 
Institute of Banking (1939). 
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(B) Fiduciary’s power to retain 
stock 


Where the decedent owned all the 
stock, there is no problem about the 
fiduciary’s power to continue the busi- 
ness—the business goes on under the 
management of the directors. And 
there is not the problem presented by 
date of death claims which was dis- 
cussed under the heading of unincorpor- 
ated sole proprietorships. The creditors 
of the business can look only to the 
corporate assets. 


What is to be considered is the power 
of the fiduciary to retain the stock— 
and unlike the situation in respect of 
unincorporated sole proprietorships the 
problem here may be said to concern 
the powers of the fiduciary in respect 
of investments. Thus, if the fiduciary’s 
investment powers are not broad enough 
to authorize the retention of common 
stock—the answer is that he cannot 
retain the stock of the close corpora- 
tion. Sometimes, however, an express 
authority in the will to continue the 
decedent’s business has been held to 
authorize retention of the stock of a 
corporation which in fact owns the 
business. But in is the 
testator’s failure to recognize the corpo- 
rate existence that leads to the difficulty 
and the decisions can be explained as 
giving effect to the manifest intention 
of the testator. 


such cases it 


On the other hand, will a broad gen- 
eral power to retain non-legal invest- 
ments be held to authorize the retention 
of the stock of the estate corporation 
and thus authorize the continued opera- 
tion of the business through the agency, 
so to speak, of the estate corporation? 
There are decisions both ways but the 
answer depends on the language of the 
will and the surrounding circumstances. 
A fiduciary who has only a general 
power to retain non-legals will do well 
to obtain judicial instructions as to 
whether he has power to continue the 


enterprise through retention of the 
stock. 
(C) Duties when authorized to 


retain stock 


The vigilance which the law exacts 
of a fiduciary is the same in respect 
of all investments—it cannct be said 
that less vigilance is required in respect 
of one kind of investment as compared 
with another. What is involved is wheth- 
er more work has to be performed to 
demonstrate the required vigilance. 
And it seems obvious that in the case 
of closely held stock more work has to 


be performed by the fiduciary than 
when he holds publicly held stock. 


Ordinarily a fiduciary may not dele. | 


gate discretion. When his authority to 
retain the stock amounts to power to 
continue the business, and he permits 
the existing directors and officers to 
stay in office, is he delegating his dis. 
cretion? As a practical matter, for the 
fiduciary to oust the management of a 
successful commercial enterprise, and 
substitute untried hands, may be the 
height of imprudence. On the other 
hand, when the business of the corpo. 
ration was conducted by the decedent 
as the principal officer and the other 
members of the board were only “dum. 
mies”—there is a case for saying that 
the fiduciary should put himself on the 
board. 


What the fiduciary must do in every 





a 


case is to keep himself completely and | 


currently informed on the affairs of the 
corporation by way of frequent reports 
and inspections, arrange for independ- 


ent audits and make certain that as to | 


all major questions of policy his judg. 
ment will be sought and followed. If 
under all the circumstances of the case, 
the fiduciary can show that he can do 
all these things without serving as an 
officer or director, he need not do so, 
If not, then obviously he should hold 
such office. 


Most of the difficulties which an ex- 
ecutor is likely to encounter with a 
closely held business interest can be | 
foreseen and avoided by proper plan-! 
ning and drafting. It is not so important 
to know what the court has held—or| 
even what it is likely to hold; the im- 
portant thing is to be aware of the| 
problem and to suggest solutions that 
will be workable whether the wind of 
decisions blows in one direction or an-| 
other or in several directions. That calls} 
for more than a deft use of words—it| 
can be achieved only if the planner} 
and draftsman have familiarized them- 
selves with the 
working knowledge of the rules of law] 
that are likely to be presented. | 


business and have a[ 


& & & 


Insurance Payments Up 


Payments to American families by theit 
life insurance companies were one-tenth 
larger in July than in the corresponding 
month a year ago, bringing payments) 
for the first seven months of the yeat| 
to $2,361,650,000, some $170,000,000 more | 
than in the like period of 1950, according | 
to the monthly report of the Institute off 
Life Insurance. 
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TAX RESPONSBILETTES of EXECUTORS 


MARVIN K. COLLIE 


Houston, Texas; Chairman Committee on State and Federal Taxation! 


B pores have been published excellent 
articles that cover substantially all 
or a part of the topic of this title and 
some of these discussions have been 
drawn upon extensively in this report.! 
However it is believed that the report 
will be of some help if it attempts to 
bring together in one place all of the 
general items that concern the federal 
tax responsibilities of an executor.? 


I. EsTATE NOTICES 


The first document which an executor 
should prepare and file is believed to be 
unnoticed generally in many parts of the 
country, even by experienced executors. 
This is the notice of the assumption of 
the office of the executor and when prop- 
erly served upon the Commissioner of 
Internal Revenue places the executor in 
the fiduciary relationship insofar as the 
Commissioner is concerned and continues 
him in that position until he is properly 
discharged. No particular form is pro- 
vided for this notice but the regulations* 
state that it must be in writing, signed 
by the fiduciary, giving the name and 
address of the beneficiaries, and be ac- 
companied by certified copies of letters 
testamentary issued to the executor. 


It is generally held that failure to give 
the notice of appointment in the pre- 
scribed form does not relieve the executor 
of his responsibility to the Federal Gov- 
ernment, irrespective of a discharge by 
the Probate Court.4 Ordinarily the pos- 
sibility of a penalty for failure to file 
such notice would seem to be remote. 
However it is important to remember 
that before an assessment is valid, the 
Commissioner must issue a properly ad- 
dressed deficiency notice to the taxpayer. 
The deficiency notice to a decedent is 
properly addressed if sent to his last 
known address (Sec. 272(k)) unless the 
executor has given a notice of fiduciary 


1Particularly Carl A. Stutsman, Jr. “Taz Re- 
sponeibilities of an Executor,’’ Proceedings of Tax 
Institute, University of Southern California School 
of Law (1950, Matthew Bender & Co., Albany, 
N. Y.); Richard P. Hadley, “Personal Liability — 
A Bogeyman for the Estate Fiduciary,”’ 28 Taxes 
— The Tax Magazine 133 (Feb. 1950, Commerce 
Clearing House, Chicago). Both authors and pub- 
lishers graciously have given permission for use of 
these articles by quotation and paraphrasing. 


2Used herein to refer to any type of legal repre- 
sentative of an estate. 


*Sec. 312; Reg. 111, Sec. 29.312-1. All references 
to regulations are to those of the United States 
Treasury. 


*Hadley, supra, at 136. 
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relationship.5 It is quite possible to en- 
vision circumstances of surcharge if a 
deficiency notice is not duly received by 
the executor due to his failure to give 
the proper notice. 

The same section of the regulation 
provides that another notice must be 
filed upon termination of the executor’s 
tenure if the executor is to be relieved 
of further responsibility to the Federal 
Government. “The second notice would 
appear to be entirely effective, even 
though the first notice was not given.’ 

If the executor has given notice of 
his discharge, thereafter the executor 
has no further authority to represent the 
estate as to Federal tax matters.7 How- 
ever, the fiduciary capacity must have 
terminated under the state law or the 
notice is not effective.8 

The regulations define “executor” to 
include any person in actual or construc- 
tive possession of the estate’s property 
in the event a legal representative of the 
deceased does not qualify within two 
months after the date of death of the 
deceased. If the executor does qualify as 
such, the persons in possession of the 
deceased’s property are excluded from 
such term.® 

Thereafter the executor is required to 
file a preliminary notice within two 
months after the deceased’s death or two 
months after the date the executor qual- 
ified as such, whichever of such dates is 
later.1!° This notice must be filed if the 
gross estate exceeds $60,000 at the date 
of death. This value is determined under 
the Federal estate tax statute and has 
no relevance to the probate estate. There- 
fore the executor has the duty of ex- 
amining the affairs of the deceased to 
ascertain whether or not there are any 
assets such as life insurance or gifts in 
contemplation of death, which might 
raise the gross taxable estate to more 
than $60,000. This notice must be filed 
regardless of the deductions of the estate 
or any contention with respect to the 
exclusion of such property from the 
estate. The regulations provide that such 
notice should be prepared and filed if an 
examination indicates any doubt of the 


5Compare Sections 312 (income tax), 901 (es- 
tate tax), and 1026 (gift tax) and the regulations 
thereunder. 


*Stutsman, supra, at 552, 553. 

TEstate of Dabney, 40 BTA 276 (1939). 
SHulburd v. Comm., 269 U.S. 300 (1935). 

*Reg. 105, Sec. 81.59; cf. Reg. 105, 81.85. 
107_.R.C. Sec. 820; Reg. 105, Sec. 81.57, Sec. 81.58. 


$60,000 requirement being met and that 
the filing of such notice is mandatory,11 


(Because of the limit of the allowable | 


exemption, a similar notice must be filed 
if the gross estate exceeds $2,000 in value 


in the case of a decedent who was a | 


non-resident and not a citizen of the 
United States.!*) 

The prescribed Form 704 indicates 
that an approximation must be given 
with respect to the various types of 
property in the estate, but it is under- 
stood in many cases that this requirement 
is ignored and a lump sum is inserted. 

It is obvious that ad valorem penalties 


cannot be asserted on the failure to file | 


this notice because there is no tax by 
which the penalty could be measured. 
However Section 894 apparently imposes 
a mandatory penalty of not exceeding 
$500 on the person failing to comply 
with the filing of such returns, together 
with the cost of the suit to be recovered 
in a civil action in the name of the United 
States. Nevertheless it appears to be the 
general practice that such penalties are 
not asserted except in a case of a refusal 
to file such notice after demand. Such 
penalty necessarily would be imposed 


directly upon the executor and would not | 


be a charge against the estate. 

Apparently this notice is not a “re- 
turn” within the scope of the criminal 
penalty provided by Section 894(b) (2) 
(B) for failure to file a return.13 


“ 


II. FEDERAL ESTATE TAX RETURN 


The Federal Estate Tax Return (Form 
706) must be filed in duplicate within 
fifteen months from the date of death. 
Thirty day extensions of time can be 
obtained from the local Collector of In- 
ternal Revenue in cases of sickness or 
absence.'5 If the filing of the return is 
“impossible or impractieable” the Com- 
missioner of Internal Revenue may grant 


Reg. 105, Sec. 81.58. 
12Reg. 105, Sec. 81.60. 


183A penalty is provided by this section for wilful 
failure of the executer to keep records and supply 
any information which may be pertinent to the col- 
lection of the estate tax. Personal penalties are 
exacted for failure to supply supplemental data. 
Sec. 821(a) (1). The requirement of an informa- 
tion return where distributions have been made to 
the beneficiaries should be noted. I.R.C. Sec. 147; 
Reg. 111, Sec. 29.147-1. 

4Reg. 105, Sec. 81.63. The property to be in- 
cluded in the return is outside the scope of this 
report, but as an example of the extent to which 
the government will use criminal liability in this 
connection, see U. S. v. Cole, 90 F. Supp. 147 
(S. D. Cal. 1950). 


Reg. 105, Sec. 81.69. 
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an extension of not to exceed six months 
upon written application showing “good 
cause.”16 Aside from the usual penalties 
for failing to file an estate tax return on 
time, the regulations specifically provide 
that the failure to file the timely return 
loses to the estate the privilege of using 
the optional valuation date.17 


In preparing the estate tax return one 
of the most important problems is choos- 
ing the appropriate valuation date and 
sustaining the valuation that is most 
advantageous to the estate. Naturally 
all assets must be valued on the same 
date, except that if the optional valu- 
ation date is chosen all assets distributed 
or disposed of during the first year after 
death must be valued at the date of 
disposition;!8 and value which is af- 
fected by mere lapse of time must be 
determined as of the date of death with 
adjustments for change in value due to 
factors other than lapse of time. 


Therefore. research must reveal the 
overall effect of the possible increase in 
value of some assets and the decrease in 
the value of others. Under the 1948 Rev- 
enue Act, the basis of both halves of 
community property is fixed at the value 
at the date of death under the usual 
rules prescribed in I.R.C. Section 
113(a) (5). It is the opinion of many 
that the failure to select the proper date 
is justification for surcharging an exe- 
cutor with the loss unless it can be shown 
that the executor acted with due dil- 
gence. 


The selection of the optional valuation 
date has income tax consequences to the 
estate. On one hand if the value a year 
after the date of death is selected there 
may be no income tax but if the value 
at the date of death is selected, a sale 
might result in a loss which is an allow- 
able deduction.!9 Of course in many in- 
stances this is an impractical hope in 
that the Revenue Agent will use hind- 
sight and contend that the value at the 
date of disposition was the value at the 
date of death. In valuing property, con- 
sideration must be given to the im- 
mediate possibilities of sale, e.g., the 
difference in tax rates between the estate 
tax rate and the income tax rate, espe- 
cially if any profit on the sale will be 
taxed as ordinary income. Another fre- 
quent problem is the valuation of notes 
— the balancing of the probability of 
payment against receiving some ordinary 
income if payment is received. 


The selection of the appropriate val- 
uation date is particularly burdensome 
upon an executor in those cases in which 
the estate has oil and gas properties. 





Reg. 105, Sec. 81.70. 

17Reg. 105, Sec. 81.11. 

181.R.C. Sec. 811(j); Reg. 105, Sec. 81.11. 

It is frequently overlooked that a low valuation 
is not desirable in many cases as, for example, in 
estates where little or no estate tax is to be paid. 
Bailey & Stoel, The Executor, The Administrator, 
and The Taz Collestor, 29 Ore. L. Rev. 76, 101 
(1949). 
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Their value can change overnight. The 
drilling of an off setting dry hole may 
completely change the entire outlook of 
the estate. Consequently in such situ- 
ations the executor has an exhaustive 
duty of completely reviewing the valu- 
ation data as of both dates. 

With respect to the marital deduction, 
the regulations provide that the executor 
must prove that the deceased was sur- 
vived by his spouse, that a property in- 
terest passed to the spouse, that the 
interest is deductible, the value of the 
interest and the value of the adjusted 
gross estate.29 An example that is fre- 
quently used with respect to such prob- 
lems is that of the death of both spouses 


20Reg. 105, Sec. 81.47a(a). 


under such circumstances that there is 
no proof as to the order of death. The 
regulations state that a marital deduction 
will be allowed under such circumstances 
only if the executor can establish that 
the property has been finally determined 
to be includible in the estate of the sur- 
viving spouse. Consequently an executor 
under such circumstances could protect 
the estate only by the filing of a claim for 
refund in the event that the inclusion of 
such item in the surviving spouse’s estate 
is being contested. This problem would be 
complicated by property suits as well as 
tax controversies.?1 


21See generally Trachtman, Estate Planning 12, 
15 (1949) and Seidman, Common Disaster Provie- 
ions, 29 Taxes — The Tax Magazine, pp. 122-126 
(Feb. 1951). 
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An additional difficult problem is 
raised by the requirement*? that certain 
lifetime gifts be declared in the return 
even though the executor contends that 
such transfers are not includible in the 
taxable estate. A sworn. statement 
“should” be filed giving all material facts 
and a copy of the death certificate furn- 
ished. In many instances it is believed 
this requirement is virtually ignored un- 
til examination of the return and it 
is the belief of many that only experi- 
enced preparation protects an estate from 
“overdisclosure” in the preparation of 
the return. A question to be resolved is 
the ever present conflict between the 
executor’s duty to the estate and his 
duty to the Federal Government. 


III. PAYMENT OF ESTATE TAX 


A frequently misunderstood point is 
that an extension of time for filing the 
estate tax return is entirely distinct 
from an extension of time for the pay- 
ment of tax. The tax must be paid at 
the end of fifteen months after the date 
of death unless the Commissioner grants 
an extension of time on a showing that 
the payment at the regular time would 
work an undue hardship upon the es- 
tate.23 An illustration of this hardship 
is the disposition of property at a 
sacrifiee in order to raise the money for 
the payment of the tax. The Commis- 
sioner is reluctant to make such exten- 
sion and usually imposes rigorous condi- 
tions before granting it, only passed on 
by the Washington office of the Bureau. 
If a timely extension of payment is ob- 
tained the unpaid tax shall draw interest 
at the rate of 4% during the period of 
extension, commeneing 18 months after 
the date of death.24 On the other hand, 
if the extension is net obtained before 
the due date, the same tax draws interest 
at 6% from the due date.25 In view of 
the usual delay for any proceeding in 
Washington, it is necessary to allow for 
a considerable lapse of time before the 
due date oceurs. The regulations state 
only that such application will not be 
considered if filed with the Collector after 
the due date of the tax,?6 but it is inad- 
visable to allow the due date to pass 
without having received favorable ac- 
tion. “A subsequent denial would pro- 
duce penalties to the estate for which 
the executor could be held responsible.”?7 


The statute provides for an extension 
of time for payment of any estate tax 
on a reversionary or remainder interest, 
belonging to the decedent, for six months 


Reg. 105, Sec. 81.16. Several interesting ques- 
tions arise with reference to Schedule G of the 
Estate Tax Return; e.g., what is a “‘material part” 
of the decedent’s property and when is this to be 
judged; why are pertinent facts required only as 
to transfers of “an amount of $5,000 or more”? 

Sec. 822(a) (2). 

“Sec. 890(a). 

Sec. 893(a) (1); Stutsman, supra at 560-561. 

*Reg. 105, Sec. 81.79 (a). 

7Stutsman, supra at 562; I.R.C. Sec. 890(a) and 
Sec. 893(a) (1). 
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after the time such interest vests in 
possession. However, a bond of double 
the amount of tax attributable to such 
interest plus interest at 4% for the 
estimated duration of the extended pe- 
riod, commencing 18 months after the 
date of death must be filed. The Com- 
missioner must be advised annually in 
September of the status of the matter.7§ 


IV. PREPARING AND FILING INCOME 
TAX RETURNS 


Generally two or more income tax re- 
turns are required to be prepared and 
filed by the executor. 


A. Income to Date of Death 


The first one is the last return of the 
deceased, covering the period between 
the end of the last taxable period of the 
decedent and the date of death. The regu- 
lations place the duty of filing this re- 
turn on the executor.*9 In order to allow 
more time for fiduciaries to complete the 
work required for filing their income tax 
returns, the Revenue Act of 1950 moved 
the date for filing the returns of estates 
and trusts from the fifteenth day of the 
third month to the fifteenth day of the 
fourth month following the close of the 
tax year.3° The failure to file this re- 
turn by the executor may subject the 
executor to personal penalties as well 
as penalties upon the estate.*! 


One of the frequent problems in con- 
nection with the last reurn is that with 
respect to income reported on an install- 
ment basis. The executor must decide 
whether or not savings could be effected 
by filing a bond to prevent the accrual 
in the last return of the decedent of all 
uncollected installment items.32 Some- 
times it is impossible to determine which 
course is the most expedient in the long 
run, but the imposition of the tax before 
all of the installment payments have 
been received may require the bond to 
be filed. A private ruling by the Bureau 
of Internal Revenue held, in effect, that 
a community property installment obli- 
gation was only matured as to the de- 
cedent’s one half and a bond would only 
be necessary as to one half. 


A further income tax problem is raised 
by the Revenue Act of 1948 which pro- 
vides for a joint return by the surviving 
spouse and the executor. Such joint re- 
turn in most cases will reduce the com- 
bined income taxes of the estate and the 
spouse. However, there is the question of 
the executor’s ascertaining whether the 


*Sec. 925; Reg. 105, Sec. 81.79(b). 

Reg. 111, Sec. 29.142-6. 

8°Sec. 53(a) (1), as amended by Sec. 205(b) (1) 
of the Revenue Act of 1950 and applicable for tax- 
able years ending after the date uf enactment of 
the 1950 Act (Sept. 23, 1950). See also the pro- 
posed amendment to Reg. 111, Sec. 29.53-1 as pub- 
lished in the Federal Register, June 6, 1951. 


Sec. 142(c). 


82Reg. 111, Sec. 29.44-5; e.g. the maturing of the 
installment obligations would increase the debt for 
income taxes deduction on the estate tax return. 


income of the spouse is being correctly 
reported and whether there might be 
subsequent developments that would 
render the joint return injurious to the 
estate. The Report of the Probate Courts 
Committee of this Section for 1949 sug. 
gested the possibility of personal liabj]. 
ity to the executor under such circum. 
stances and advises use of an indemnity 
agreement (a form is provided) and the 
necessity of collateral. The agreement 
further provides for the apportionment 
of refunds, deficiencies and cooperation 
on procedural steps. Certainly there is 
substantial peril to the executor if the 
joint return is for the sole benefit of the 
surviving spouse. 


In a similar field the executor must 
consider his assent to a return previously 
filed. Even though a joint return is filed 
by a surviving spouse, an executor later 
appointed may disaffirm within one year 
after the last day prescribed by law 
for filing the return of the surviving 
spouse. The separate return thereafter 
made by the executor will constitute the 
return of the deceased spouse for the 
taxable year.33 In the absence of specific 
authority, (some states have _ special 
statutes) the present general practice 
apparently is to judge each case on its 
merits, e.g., if it is to the advantage of 
the estate or the risk is not great, the 
joint return procedure is followed. 


B. Income During Probate 


The exeeutor may place the estate on 
a fiscal year commencing with the date 
of death and ending on the last day of 
any month selected so long as the period 
does not exceed twelve months; how- 
ever this procedure requires the keeping 
of formal books and records. The ad- 
vantage of a fiscal year is that such pro- 
cedure may result in the taxable income 
being prorated over smaller periods at 
the commencement of the estate, thus 
reducing the tax bracket applicable. On 
the other hand it was stated by Arthur 
A. Armstrong in Tax Planning for Dis- 
tributions, 90 TRUSTS AND ESTATES 378 
(1951): 

“An estate, too, apparently may use a fiscal 
year, but a more serious and imminent stack- 
ing problem inheres in final distribution and 
there are other complications, such as the ques- 
tion of the meaning of Sec. 164 in its reference 
to Sec. 162(b), which latter section is usually 
inapplicable to an estate except in the year of 
final distribution. Consequently a fiscal year 


would not ordinarily be desirable for an es- 
tate.’’™ 


A similar problem is whether to place 
the estate on a cash or on an accrual 
basis. 

An election is given with reference to 
the deductions described in I.R.C. Sec. 
162(e) between taking such items on the 
income tax return of the estate or on the 
estate tax return.*5 Obviously such de- 


Reg. 111, Sec. 29.51-1(b) (2). 

*But cf. Bailey & Stoel, supra at 98. 

See Bailey & Stoel, supra at 106 for pertinent 
forms. 
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duction should be taken where it will 
yield the most tax benefit. If such deduc- 
tions are claimed on the income tax re- 
turn, it is mandatory that a statement 
be filed therewith, waiving the right to 
claim the same deduction on the estate 
tax return. The fa‘iure to file such state- 
ment loses the income tax deduction even 
though no estate tax return was required 
because the gross estate was less than 
$60,000.36 The election is an annual one 
for the expenses of the year concerned.37 


On the other hand deductions for ex- 
penses, interest, taxes and depletion in 
respect of a decedent allowable under 
Section 126 may be taken on both the 
income tax return of the estate, if it is 
otherwise a deductible item by the estate, 
and as an estate tax deduction, if other- 
wise allowable on the estate tax return. 


C. Executor’s Personal Liabilities 


In reporting the income of the de- 
cedent, it is becoming increasingly ob- 
vious that it is the duty of an executor 
to examine the prior returns of the 
decedent and to make some reasonable 
check between the assets in the estate 
and these returns. A correlation of the 
two may make it obvious on the usual 
“net worth” basis that the decedent had 
been failing to report part or all of the 
income from his assets. As has been 
pointed out by one authority, 

“If a careful investigation of all the available 
evidence, a comparison with returns filed and 
the questioning of all persons in a position to 
shed any light on the facts leads the executor 
to feel reasonably sure that false returns were 
filed by decedent, it would appear that a clear 
duty exists to disclose the facts through the 
preparation and filing of amended returns in- 
sofar as it may be possible to prepare such re- 


turns. A failure to do so might result in a 
criminal charge against the executor for the 


*Bureau letter, Feb. 11, 1947, Par. 76, 136 P-H 
Fed. Tax Serv. (1947); Sutton 5 TCM 213 (1946). 


"].T. 4048, 1951-9-13579 (p. 6) I.R.B. 1961-1. 
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concealment of a material fact in a dealing 
with an agency of the United States. A viola- 
tion of Section 145 of the Internal Revenue 
Code might also be involved.’ 


There is no way that the executor may 
terminate his responsibilities for the 
penalties that might be imposed with 
respect to false returns. 


Section 3466 of the Revised Statutes 
creates a priority in payment in favor 
of debts to the United States “whenever 
the estate of an deceased debtor in the 
hands of the executors or administrators 
is insufficient to pay all of the debts due 
from the deceased.”” Complementary Sec- 
tion 3467 provides for the personal lia- 
bility of the executor if the injunction 
of Section 3466 is violated. In the inter- 
pretation of these sections of the statutes, 
the estate tax regulations provide: 


“If the executor, before paying all the estate 
tax, pays, in whole or in part, any debt due by 
the decedent or the decedent’s estate, or dis- 
tributes any portion of the estate, he is per- 
sonally liable, to the extent of such payment 
or distribution, for so much of the estate tax 
as remains due and unpaid.’’%® 


The all inclusive language of this 
regulation would seem to preclude the 
distribution of any part of the estate by 
a cautious executor in spite of the fact 
that a partial distribution may well effect 
substantial income tax savings. One au- 
thority has argued that the interpreta- 
tion of the regulations is incorrect.4° 
The cases have carved an exception to 
the mandatory injunction of the statute. 
In Jessie Smith, Executrix, 24 BTA 807 
(1931) the Board of Tax Appeals stated: 


“The funds in her hands as executrix, after 
the payment of only a portion of the widow’s 
allowance and expenses of protecting the es- 
tate, amounted to nothing. We do not think, 
therefore, that she is liable in her own person 


Stutsman, supra at 564. 
Reg. 105, Sec. 81.99. 
4oHadley, supra at 133. 


NEW YORK 17, NEW YORK 
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for the Government taxes under Section 3467 
of the Revised Statutes.”’ 


On the other hand it does ‘seem clear 
that, aside from this exception, if the 
executor distributes so much of the estate 
that there is not enough left to pay the 
tax due the United States, he becomes 
personally liable for the debt to the Gov- 
ernment and if the tax is collected from 
the executor, his only recoupment must 
be from the distributees. The personal 
liability arises at the time that the 
statute is violated and the extent of the 
liability is the amount of the distribu- 
tion,41 other than to the United States, 
which includes the amounts distributed 
to the beneficiaries of the estate. 


1U). S. v. Munroe, 65 F. Supp. 213 (W. D. Penn. 
1946). 
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Fiduciary 


This company engages 
only in the trust busi- 
ness. It does no banking 
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deposits subject to 
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trust property than any 
other Missouri financial 
institution. 
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company in Missouri. 


For ancillary service 
in Missouri or South- 
western Illinois consult 


ST. LOUIS UNION 
TRUST COMPANY 


ST. LOUIS, MISSOURI 


Affiliated with the First National Bank 
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The limited number of cases concern- 
ing personal liability of the executor for 
unpaid assessments on returns of the 
taxpayer during his lifetime seem to in- 
dicate that such liability will not be 
imposed upon the executor in the absence 
of knowledge by the executor of the lia- 
bility. Then the question arises whether 
the various courts have in mind different 
tests. In Livingston v. Becker, 40 F. 2d 
673 (E.D. Mo. 1929) it was stated: 


“I conclude: (a) that the Statute relied on 
and which creates a personal liability in favor 
of the U. S. and against the Trustee is highly 
penal: (b) that notice of the existence of a 
tax due the U. S. must be given to the Trustee 
at least to the extent of bringing home to him 
such facts as to put a reasonable and prudent 
person on inquiry.” 


On the other hand in Irving Trust Co. 
86 BTA 146 (1937) the Court stated: 


“But the courts have held, in interpreting 
Section 3467, that in order to render a trustee 
personally liable, it must appear that the trus- 
tee is chargeable with knowledge of the debt 
due the United States . .. If the trustee has 
knowledge of the debt, it matters not how that 
knowledge was obtained . . . it is enough that 
the trustee be in possession of such facts as 
that a faithful and fair discharge of his duty 
would put him on inquiry.” 


Again this language is to be contrasted 
with that of the regulations pertaining to 
returns filed by the executor. It is stated 
as to income taxes in Regulations 111, 
Sec. 29:162-1: 


“The liability for the payment of the tax 
attaches to the person of the executor or ad- 
ministrator up to and after his discharge if 
prior to distribution and discharge he had no- 
tice of his tax obligation or failed to exercise 
due diligence in ascertaining whether or not 
such obligations existed.” 


The extremes to which the Commis- 
sioner has gone in asserting the personal 
liability may be illustrated by the follow- 
ing quotation from Terranova, 2 TCM 
616: 


“The respondent relies on Section 3467, Re- 
vised Statutes as amended, and reasons that 
as the executors paid outside debts and dis- 
tributed the remaining assets without discharg- 
ing the deficiencies here involved, there is no 
escape from their ljability by reason of the fact 
that they were unaware of the taxes and, in 
fact, the respondent had not determined that 
any taxes were due until long after the admin- 
istrators had been discharged.” 


As Hadley has pointed out, the 
transferee conceded liability in this case 
and it seems difficult to understand why 
the Commissioner pursued the personal 
liability question, unless he was sending 
up a trial balloon. On the other hand the 
decedent had not filed a return for sev- 
eral years prior to his death nor kept 
adequate records of his income; while 
the executors may not have had any 
knowledge of the decedent’s business af- 
‘fairs, under these conditions it would 
seem that a prudent executor would not 
have distributed the assets of the estate 
until he had satisfied himself with 
respect to the income tax liabilities of 
the decedent. 


A quite dangerous problem would exist 
where the executor has a faint amount 
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of knowledge that might indicate fraud 
— he can find nothing further — and is 
ready to close the estate. Should he put 
the matter before the Bureau and force 
a case? 


Personal liability may be enforced 
against an executor by the same pro- 
cedure as with respect to the enforce- 
ment of tax deficiency.?2 


Section 311(b) (3) of the Code pro- 
vides as to the personal liability of a 
fiduciary that assessment may be made 
against a fiduciary “. . . not later than 
one year after the liability arises or not 
later than the expiration of the period 
for collection of the tax in respect to 
which such liability arises, whichever is 
the later.” Inasmuch as the period for 
collection of a duly assessed tax is six 
years, theoretically it is possible for the 
Commissioner to assess personal liabil- 
ity of the fiduciary just short of seven 
years from the assessment. 


This Section of the Code must be 
contrasted with the provision of Section 
275(b) which provides that an executor, 
by due notice, may shorten the period 
of assessment from three years to eigh- 
teen months for the decedent’s return and 
the return filed during the period of 
administration.43 Certain exceptions ;to 
this short period of assessment are 
forth in the Code.44 The more impor 
of these exceptions are: (1) wh 
twenty-five per cent or more of the g 
income has been omitted from the 
turn; (2) where mathematical erro 
been made in the return; (3) wher 
return is false or fraudulent; (4) w 
no return was filed; (5) where tr 
feree liability of the decedent or 
estate was involved and was not a 
quately described in the notice.45 Hadicy 
raises the question as to whether or not 
Section 311(c) is a further exception.46 













V. REQUEST FOR EARLY DETERMINATION 
OF TAXES 


In addition to requesting an early de- 
termination with respect to income 
taxes,47 the executor under Section 
825(a) of the Code has the right to 
request the determination of the Federal 
estate tax within one year from the filing 
of the return.*8 Thereupon the executor 
is released from personal liability for 
any deficiency in estate tax found due 
after that date. 


Many do not realize that such dis- 
charge is limited to the personal liability 
of the executor for unpaid Federal estate 


427.R.C. Sec. 311 (a) (2). 

48Hadley, supra at 135, 136. 

“4Secs. 275(c); 272(f); 276(a). 

“Hulburd 21 BTA 23, (1930). 

4sHadley, supra at 136. 

47In many cases it is questionable whether it is 
to the estate’s advantage to request an early exam- 
ination for otherwise such return might easily es- 
cape an examination. 

48See Bailey & Stoel, supra at 118 and 119 for 
pertinent forms. 





tax. Such request does not discharge the 
liabiJity of the estate nor does it release 
the executor from liability for any other 
charges asserted under Sections 3466 and 
3467.49 The Section has no applicability 
to the liability of any person as a trans. 
feree of estate assets.5°? 


VI. Duty To OBTAIN REIMBURSEMENT 


FOR ESTATE TAXES 


Sec. 826(c) of the Code provides that 
an executor “shall be entitled” to recoup 
from the beneficiary of any life insur. 
ance included in the gross estate5! such 
portion of the total estate tax payable 
as the proceeds of the policies bear to 
the sum of the net estate and the stat- 









utory exemption allowed in computing 


such net estate under Section 935(c). 
Section 826(d) extends a similar author. 
ity to recoup proportionately from the 
object of the power of appointment over 
which the decedent-donee had a power of 
appointment. This duty to obtain reim- 
bursement does not extend under either 
Section to property qualifying for the 
marital deduction except to the extent 
that the amount of insurance or property 
received exceeds the allowable marital 
deduction. Each section is subject to 
contrary instructions in the decedent’s 
will. 


It is obvious that the expression “shall 
be entitled” to recoupment is ambiguous. 
Since this is a matter of state law, some 
states settle the matter by specific pro- 
vision in their statutes. In the absence of 
an agreement among all parties in inter- 
est that the estate itself shall discharge 
the entire tax burden, in the states hav- 
ing no such statutes it seems that a 
prudent executor would file suit, if neces- 
sary, against any such person to dis- 
charge the duty of the executor to con- 
serve the estate. Otherwise there would 
be grounds for objection by the beneficiar- 
ies of the estate with the possibility of 
surcharging the executor. 


VII. 


Section 1026 enjoins the executor to 
file gift tax returns — either donor or 
donee — for the decedent. Assuming 
research reveals no delinquent returns 
for the past, there arises a problem sim- 
ilar to the one discussed heretofore as 
to a joint income tax return with the 
surviving spouse. 

The 1948 Revenue Act authorized the 
executor to consent to gifts of the sur- 
viving spouse and vice versa.52 If the 
executor consents, the benefit to the estate 
apparently is non-existent and the ex- 
ecutor must seek adequate protection. 
If the decedent made the gift, an obvious 


Duty To FILE Girt TAx RETURN 


““Rodenbough v. U. S., 25 F. (2d) 18 (8rd Cir. 
1928). 


SoBrainerd, 47 BTA 947 (1942). 


51National Service Life Insurance proceeds are 
not subject to reimbursement under I.R.C. See. 
826(c) because of Section 454a of Title 88, U.S.C. 


"Sec. 1000(f); Reg. 108, Sec. 86.3(b), Sec. 86.20 
(a). 
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duty falls on the executor to seek im- 
mediately the consent of the surviving 
spouse.58 


VIII. 


There is the responsibility for tax 
planning which may not be such a duty 
as to incur a surcharge upon the execu- 
tor, but it is the type of responsibility 
that is implicit in the proper execution 
of fiduciary duties. It is becoming in- 
creasingly obvious that in substantial 
estates or where the beneficiaries of the 
estates already have substantial income, 
the executor annually ought to assemble 
the facts and figures that will reveal 
the probable net income of the estate 
before the end of the year, and then con- 
sult the beneficiaries of the estate so as 
to coordinate distributions from the es- 
tate in a manner that will minimize the 
income tax liabilities of all.54 Implicit 
in such undertaking will be the necessity 
of deciding as soon as the executor is 
appointed the question of how soon any 
testamentary trusts can be set up, the 
interpretation of any provisions of the 
will, and whether or not there are suf- 
ficient assets to avoid any personal lia- 
bility to the executor making such dis- 
tributions.55 

The matter has been summarized by 
Armstrong®® as follows: 


DISTRIBUTION OF INCOME 


“The executor will engage in a multiphase 
calculation having the object of estimating or 


“Sections 3466 and 3467, Revised Statutes sre 
also applicable to gift taxes. 


It has frequently been pointed out that if it is 
desirable to use the administration expenses as an 
income tax deduction, the payment of such ex- 
penses must be planned so that there remains in- 
come taxable to the estate in the year of payment 
of such expenses. 


See generally Brown, Distribution of Estate In- 
come, Tax Institute, Univ. of So. Cal. L. Sch., p. 
537 (1950). 


%Armstrong, supra at 378. 


determining the amount of administration ex- 
pense to be paid in the first year and deduct it 
for income (as distinguished from estate) tax 
purposes; the amount of income to be distrib- 
uted and taxed to heirs and legatees and the 
amount that will remain for taxation to the 
estate; the effect of the presence of a testamen- 
tary trust (if there is one), particularly a 
trust where the fiduciary has the discretion 
either to retain or to distribute income with 
the result of retaining or shifting the tax bur- 
den as between the trust and beneficiaries; the 
desirability of filing a joint return for the 
decedent and a surviving spouse (if there is 
one). The objective is, of course, to get losses 
and expense deductions into the year and re- 
turn where they will do the most good, and to 
spread the income around among the estate, 
the testamentary trust, the surviving spouse 
and the heirs or legatees in such a fashion that 
the respective taxable incomes of all are 
brought as nearly as possible to a common 
level.” 


Generally speaking the exact measure 
of the liability of the executor for the 
failure to discharge the duties discussed 
herein has not been clarified by the 
courts. “But it is difficult to conceive of 
a court being sympathetic toward an 
executor, particularly one who makes 
such his profession, who failed to avail 
himself of every opportunity to mini- 
mize the tax burden of the estate and 
therefore of the beneficiaries who re- 
ceive it.”57 


[Committee members: Miss Esther 
Glantz, New York; Charles T. Akre, 
Washington, D. C.; Byron E. Bronston, 
Chicago; Raymond E. Cookston, Cleve- 
land; George F. Elmendorf, Los Angeles; 
Herbert R. Elsas, Atlanta; Paul E. Far- 
rier, Chicago; J. Quincy Hunsicker III, 
New York; A. R. Kimbrough, Los An- 
geles; Charles Looker, New York; Mar- 
tin M. Lore, New York; J. Stanley 
Mullin, Los Angeles; Daniel J. Reidy, 
New York; Rudolph O. Schwartz, Mani- 
towoc, Wis.] 


S7Stutsman, supra at 571. 
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PRUDENT MAN RULE FOR TRUST INVESTMENTS 


HE following states had by the time 

of the 1950 Report adopted the model 
Prudent Man statute, but perhaps with 
slight variations: California, Delaware, 
Minnesota, Illinois, Maine, Nevada, Ore- 
gon, Washington, Idaho, Kentucky and 
Oklahoma. The following had adopted the 
Rule by legislative act but not the model 
statute: Connecticut, Kentucky, Michigan 
and New Hampshire, the latter state only 
to the extent of 50% of the fund. The 
following had adopted the Rule by judi- 
cial decision: Maryland, Massachusetts, 
Missouri, North Carolina, Rhode Island 
and Vermont. 


Since the last report Utah, Colorado 
and Tennessee have adopted the full 
Prudent Man Rule, making now 24 states 
having the full rule. The following states 
have adopted modifications thereof: 
North Dakota to the extent of 50% of 
the funds available for investment, but 
this privilege is extended only. to cor- 
porate trustees; Illinois extended the rule 
to trust funds for the upkeep of cemetery 
lots; West Virginia made the rule effec- 
tive for boards of trustees of or fiduciar- 
ies for any university, college, seminary 
or other institution of learning, or of 
any hospital, church or other eleemosyn- 
ary or charitable institution or associa- 
tion. 


New Jersey by statute established a 
distinction between legal investments and 
limited legal investments, namely, all 
investments which are not legal invest- 
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ments and which therefore included com- 
mon stocks, and permitted limited legal 
investments to the extent of 40% of the 
market value of the fund, with provision 
that fluctuations in market value do not 
necessitate any change to preserve this 
ratio. 


Pennsylvania adopted a statute to per- 
mit the investment in common stocks in 
legal accounts up to 3344% of the mar- 
ket value of the fund. 


A bill to authorize the Prudent Man 
Rule in Iowa was defeated. 


A curious statute in North Dakota re- 
cently passed is as follows: 


“A trustee must invest money received by 

him under the trust, as fast as he collects a 

sufficient amount, in such manner as to afford 

reasonable security and interest for the same. 

If he fails so to do, he must pay simple interest 

thereon if such omission is negligent merely, 

and compound interest if it is willful.” 

There has been a movement on foot to 
endeavor to add to the model Prudent 
Man statute the following additional au- 
thority to trustees as to investment: 
“and securities of any open-end or closed- 
end management type investment com- 
pany or investment trust registered under 
the Federal Investment Company Act 
of 1940, as from time to time amended.” 
This has been strongly sponsored by a 
large group of investment companies and 
has the endorsement of Mayo A. Shat- 
tuck, Esq., known as the leading exponent 
of the Prudent Man Rule and a special- 
ist on the laws of trustees and trust in- 





NEW SALES METHODS FOR MUTUAL FUND SHARES 
A marionette show at the Nassau County Fair in Mineola, N. Y., and at the Westchester 
Better Homes Exposition in White Plains, N. Y., presented by B. G. Phillips and Co., 44 
Wall St., told spectators the advantages of mutual fund shares. Daily lucky number drawings 
for ten share lots were held to add interest to this novel prometion approach. 
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vestments, in a very complete argument 
contained in a pamphlet entitled “A Pro- 
posed Amendment to the Prudent Man 
Rule for Trust Investment.” Within the 
last year the following states have added 
this clause to their Prudent Man statute, 
to wit, New Hampshire, Colorado, Kan- 
sas and Washington.* California, on the 
other hand, defeated a bill to accomplish 
this purpose. 


INVESTMENT SHARES 


It might be well to review the argu- 
ments for and against this extension of 
the rule. 


1. One of the principal arguments 
against this type of investment arises out 
of the question of whether it involves 
a delegation of trustees’ discretion. There 
is a considerable difference of opinion 
among attorneys whether this is an im- 
proper delegation. Mr. Shattuck states: 


“A trustee is not in fact abandoning or dele- 
gating his fiduciary responsibility when he buys 
such shares but is, rather, exercising that re- 
sponsibility in a manner identical to that 
adopted by men of prudence, discretion and in- 
telligence in the conduct of their own affairs. 
Nor is there a mingling in the prohibited sense 
when a trustee acquires for his trust portfolio 
a negotiable certificate which is generally 
recognized as a ‘security.’ It seems clear that 
trustees of prudence, discretion and intelligence 
who purchase shares of certain types of busi- 
ness and public utility corporations, or banks, 
or insurance companies are, in effect, making 
much the same sort of purchase — they are in 
fact buying an undivided fraction in invest- 
ment portfolios of great size.’’ 


Mr. Shattuck cites a decision in Okla- 
homa in 1950 in the matter of the Estate 


of Addie M. Flynn, by which the court | 


held such investment was not an unwar- 


ranted delegation of authority; and, sim- | 


ilarly, a case in Ohio to the same effect 
(In re Rees Estate, 85 N.E. (2d) 563)). 
He further cites a letter from a Judge 
of the Probate Court of Suffolk County, 
Mass., to the effect that “probate judges 
of this state to keep abreast of the times 
should recognize the fact that such pur- 
chases are not a delegation of authority 
on the part of the trustee as would war- 
rant an objection on that score alone.” 


2. A second argument arises out of 
the so-called loading charges involved in 
investment trusts, which are annual 
charges against income. Such costs are 
high as compared to trustees’ charges 
for the normal trust and its investment. 


3. <A distinction has been made be- 
tween the so-called closed trust and the 


*As this issue went to press, a similar bill was 
before the Governor of Pennsylvania for signature. 
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open-end trust to the effect that there is 
less objection to the open-end trust than 
to the closed type. 


4. The owner of an investment trust 
certificate has nothing to say about the 
selection or the time when purchases and 
sales are to be made, and if he is not 
satisfied with the action taken by the 
management, his only recourse is to dis- 
pose of the investment. 

5. It is asserted that few investment 
trust managements confine themselves to 
the purchase of the type of common 
stocks felt to be suitable for trust ac- 
counts. , 

6. Sales are made from time to time 
to establish profits which may not be 





| THE COLUMBIA 


verem | 
| GAS SYSTEM, INC. 
—— The Board of Directors has 
declared this day the following dividends: 
Common Stock—No. 68 and No. 69 


ReGcurarn QuarRTeRLy ..... 
Extra 


20¢ per share 
10¢ per share 
30¢ per share 
payable on November 15, 1951, to holders of 
record at close of business October 20, 1951. 


Dare Parker 


October 4, 1951 Secretary 





AMERICAN VISCOSE 
CORPORATION 


Dividend Notice 


Directors of the American Vis- 
cose Corporation at their regular 
meeting on Oct. 3, 1951, declared 
dividends of one dollar and 
twenty-five cents ($1.25) per share 
on the five percent (5%) cumu- 
lative preferred stock and fifty 
cents (50¢) per share on the com- 
mon stock, both payable on No- 
vember 1, 1951, to shareholders 
of record at the close of business 
on October 15, 1951. 


WILLIAM H. BROWN 
Secretary 
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DIVIDEND NOTICE 


The Directors of Daystrom, Incorporated 
(formerly ATF Incorporated) on September 
25,1951, declared a regular quarterly dividend 

Sle November 15, 
1951, to holders of record October 25, 1951. 


of 25 cents per share, payab 


American Type Founders offers the world’s most 
complete line of printing equipment. 


Octoper 1951 


st ROM, tncop Pop, 
%p 





desirable from the tax standpoint of the 
individual holding. 

7. To add to the definition of a broad 
rule, such as the Prudent Man Rule, may 
well backfire in that the inclusion of 
certain specific items may be held to 
exclude other items. 


PRO 


On the other hand, the arguments in 
favor of such type of investments are: 


a) In the opinion of some lawyers 
and trustmen, there is no delegation of 
authority by the trustee and it is believed 
in many states where the Prudent Rule 
is in force, that trustees buy and have 
the right to buy without express author- 
ization in the act the investment type 
trust certificate. Many of a trustee’s 
rights are necessarily delegated during 
the running of a trust, such as the em- 
ployment of lawyers, real estate agents, 
accountants and others. 


b) It widens diversification. 


c) It is of value to individual trustees 
and to small corporate trustees that 
maintain no common trust fund and not 
the well equipped statistical departments 
of the larger corporate trustees. 


Your committee feels that this is a 
matter on which the Section should take 
no positive stand as it is entirely a mat- 
ter of investment detail and not particu- 
larly a matter of law, but that the func- 
tion of the Section is to present the 
arguments for and against and the recent 
statutes and decisions on the subject for 
the consideration of the members, and 
for possible assistance to them in de- 
termining the question in their own state. 
As one committee member puts it, the 
American Bar Association should not 
put the mantle of investment counsellor 
over its legal robes. This attitude is in 
line with the former attitude of this 
Section as to the desirability of the 
“Prudent Man Rule for trust investments. 
Aside from this question of policy, a 
majority of the committee did not favor 
the amendment in question. 


The foliowing recent decisions on in- 
vestments or allied subjects may be of 
interest: Matter of Hilliard, 197 Misc. 
1094) (N. Y.), Estate of Peck, 124 N. Y. 
L. J. 1486, In re Sutro, 125 N. Y. L. J. 


OPERATING UNITS: 
AMERICAN 
TYPE FOUNDERS 


DAYSTROM 
ELECTRIC 
DAYSTROM 
FURNITURE 
DAYSTROM 
INSTRUMENTS 


DAYSTROM 
LAMINATES 


2138, In re Katte, 125 N. Y. L. J. 714, 
In re Reeb, 198 Misc. 1081, In re Frie- 
berg, 124 N. Y. L. J. 525, In re Denslow, 
125 N. Y. L. J. 2061, In re Carter, N. J. 
Supreme Court 2/26/1951. 


[Committee members: Harry M. 
Bardt, Los Angeles; Campbell Bosson, 
Boston; Coleman Burke, New York; 
Clarence B. Jennett, Chicago; Fred N. 
Oliver, New York; Lightner Smith, Seat- 
tle; Brooke Tibbs, Milwaukee; Amasa 
E. Wheeler, Duluth; Joseph W. White, 
St .Louis.] 
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CONSOLIDATED 
NATURAL GAS 
COMPANY 


30 Rockefeller Plaza 
New York 20, N. Y. 


DIVIDEND No. 16 
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T we BOARD OF DIRECTORS 
has this day declared a regular 
semi-annual cash dividend of 
One Doliar ($1.00) per share 
and an extra cash dividend of 
Twenty-five cents (25¢) per 
share on the capital stock of 
the Company, payable on No- 
vember 15, 1951, to stock- 
holders of record at the close 
of business October 15, 1951. 


E. E. DUVALL, Secretary 
|| October 4, 1951 
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EST THULE 


Southern California 
Edison Company 


DIVIDENDS 


COMMON DIVIDEND NO. 167 


PREFERENCE STOCK 
4.48% CONVERTIBLE SERIES 
DIVIDEND NO. 18 


PREFERENCE STOCK 
4.56% CONVERTIBLE SERIES 
DIVIDEND NO. 14 


The Board of Directors has author- 
ized the payment of the following 
quarterly dividends: 

50 cents per share on the Com- 
mon Stock; 

28 cents per share on the Pref- 
erence Stock, 4.48% Convertible 
Series; 

2814 cents per share on the Pref- 
erence Stock, 4.56% Convertible 
Series. 

The above dividends are payable 
October 31, 1951, to stockholders 
of record October 5, 1951. Checks 
will be mailed from the Company's 
office in Los Angeles, October 31, 
1951. 


P.C. HALE, Treasurer 
September 21,1951 
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ADMINISTRATION - JURISDICTION 


Liberty v. Kinney, 47 N.W. (2d) 835 
(Iowa). K, a resident of California, and 
the owner of an insurance policy issued 
by a California company authorized to 
do business in Iowa, was killed in Iowa 
in an automobile collision with a car 
owned by L. L’s appointee, alleging him- 
self to be a creditor, applied for Letters 
of Administration in Iowa using the 
automobile collision policy as property in 
the jurisdiction. K’s widow appeared 
and opposed the application. 

HELD: Insurance policy indemnifying 
holder against liability for personal in- 
jury and property damage incurred 
through operation of an automobile is 
such property as meets requirement of 
statute authorizing the court to grant 
Letters of Administration upon estates 
of non-residents who die leaving prop- 
erty within the County. 


BREACH OF TRUST 


Matter of Hubbell, 97 N.E. (2d) 888 
(N.Y.). Testatrix bequeathed the residue 
of her estate to her husband and a bank 
as co-trustees, the jncome from the trust 
to be payable to her husband during his 
life. Remainder interests were be- 
queathed to relatives and charities. In 
the event that the income from the trust 
in a given year did not equal $10,000 the 
trustees, at the request of the husband, 
were authorized to invade corpus to sup- 
ply the balance. The residuary estate 
consisted entirely of one-half of the out- 
standing stock of a family corporation, 
the other half of which was owned by the 
husband. The trustees were specifically 
absolved of liability for retention of the 
stock. They were further authorized to 
sell the stock should they deem it ad- 
vantageous to do so. For several years 
and to the date of this accounting pro- 
ceeding, no dividends were ever paid on 
the stock held in trust. Each year the 
trustees sold enough shares to the cor- 
poration, at their inventory value, to 
provide the sum of $10,000 for the hus- 
band as income beneficiary. During these 
years the balance sheet of the corpora- 
tion showed net income before deprecia- 
tion but a net loss after payment into a 
depreciation reserve. 

HELD: Since the trustees owned the 
corporation, their fiduciary duties ex- 
tended to its operations, as well as to the 
administration of the trust. The husband, 
in requesting the annual sum of $10,000, 
was not permitted to disregard his duties 
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HAROLD C. JESSE 


New York; Committee Chairman 


as trustee. There were other alternatives 
open to the trustees which would have 
better protected the interests of the re- 
maindermen. The corporation could have 
been liquidated in whole or in part and 
its non-productive assets made produc- 
tive. The income paid into the deprecia- 
tion reserve could have been distributed 
to the husband, and this would have re- 
duced the need to sell the stock. The trus- 
tees violated their fiduciary duties in ad- 
ministering the trust and the affairs of 
the corporation. 


CAPACITY TO MAKE WILL 


Matter of Swing, 95 N.E. (2d) 404 
(N.Y.). Testatrix had suffered a stroke 
and was partially paralyzed and unable 
to talk. Information necessary for the 
drafting of a new will was elicited from 
her by her attorney asking her a series 
of questions which she answered by nod- 
ding or shaking her head. The Surrogate 
ruled that the evidence was insufficient 
to establish that the testatrix had testa- 
mentary capacity, that she desired to 
make a new will and understood what 
was happening, and that her intent was 
being conveyed to the draftsman. 


HELD: Reversed. The competency of 
the decedent and the absence of fraud or 
undue influence were sufficiently estab- 
lished through testimony of decedent’s 
neurologist, physician, nurse, business 
visitors and friends. Her physician and 
neurologist were the attesting witnesses. 
The will was prepared and executed only 
after a searching inquiry by an attorney 
which was reduced to writing by a sten- 
ographer in the presence of doctors. The 
beneficiaries are her nearest surviving 
next of kin. 


CHARITIES 


Bogdanovich v. Bogdanovich, 230 S.W. 
(2d) 695 (Mo.). Testator bequeathed the 
residue of his estate to his brother in 
trust to build a new community school 
building in Yugoslavia or, in the alterna- 
tive, to repair and remodel the present 
building. Suit to set aside the trust was 
filed by testator’s heirs. 


HELD: A valid charitable trust for 
education was created. There was no 
merit in the contention that there was 
no legal entity capable of receiving or 
enforcing the trust. The legal right and 
duty to enforce the trust vested in the 
present or future political state charged 
with the duty of maintaining the school 
in question. 


Mirinda v. King, 78 A. (2d) 98 (Supr. 
Ct. N. J—App. Div.). Testatrix made a 
specific devise of her small, five-room 
town house and lot to a friend for life 
and then to a specific organization in fee 
“as a place for the aged and blind,” and, 
further, directed that the said organiza- 
tion receive the residuary estate in trust 
for the maintenance of the home. The 
named organization declined to accept 
the trust. 

HELD: (1) The specific devise and 
residuary bequest created a valid subsist- 
ing charitable trust, since a donation for 
relief of aged and blind normally evinces 
a charitable intent and purpose within im- 
port of law. (2) Neither foolishly restric- 
tive and limited testamentary disposi- 
tion, nor monetary inadequacy of bequest 
can destroy its validity as a charitable 
use and fund. (3) Trial court is justified 
in selecting successor trustee and using 
other means cy pres to effectuate identi- 
cal general charitable object of testa- 
trix. (4) Trustees of charity may not 
apply cy pres upon their own authority, 
and even the court will not do so sua 
sponte where donor has expressed pre- 
scribed disposition in event gift cannot 
be administered according to expressed 
intent. Here the will was effective to 
create trust for charitable purpose and 
it will not fail by reason of impractical- 
ity of its fulfillment. 


Ramsey v. City of Brookfield, 237 S.W. 
(2d) 143 (Mo.). Testatrix bequeathed her 
residuary estate “to the City of Brook- 
field, Missouri, for the sole purpose of 
building and equipping and maintaining 
a City hospital. It is further my will that 
said hospital be located within the said 
City of Brookfield, Missouri, and that this 
bequest be used for hospital purposes and 
no other.” At the time of this suit, the 
fund amounted to $15,180. Heirs brought 
suit in equity, alleging failure of the 
trust and praying distribution among 
them. 

HELD: For defendants. The language 
of the will was unambiguous and thereby 
indicated an intention to create a charit- 
able trust, not an absolute gift to the 
named City. A trust for a hospital is a 
charitable trust. A municipal corporation 
may act as trustee of a charitable trust 
the purpose of which is an authorized 
function of the municipality. The city 
was not the beneficiary, so there was no 
merger of the legal and equitable titles. 

The doctrine of cy pres was applicable 
to the trust. A general charitable intent 
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is not limited to intent to do charity in 
general, but may exist where there is an 
intent to assist a certain general type or 
kind of charity. Such a general charitable 
intent is negatived only where it is deter- 
mined that the settlor’s intent was to 
aid that kind of charity only in a par- 
ticular way or by a particular method or 
means. The words “forever” and “for no 
other purpose” do not necessarily show 
absence of general charitable intent. 


Shenandoah Valley National Bank of 
Winchester v. Taylor, 63 S.E. (2d) 786 
(Va.). Testator left practically all his es- 
tate amounting to $86,000, to a local 
bank, as trustee, and directed that the 
income from the trust should be paid 
twice yearly, on the last school days be- 
fore the Christmas and Easter holidays 
and equally to all the pupils in the first 
three grades of a public school in Win- 
chester, “to be used by such child in the 
furtherance of his or her obtainment of 
an education.” 

HELD: This was not a charitable trust 
for educational purposes or for any pur- 
pose beneficial to the community, and was 
void under the rule against perpetuities. 
The court assumed that the children were 
not needy. 


Gunderson v. Sage, 225 Pac. (2d) 136 
(N. Mex.). A petition was filed to deter- 
mine to whom funds raised to send gifts 
to prisoners of Japanese captured on 
Bataan, who were residents of two coun- 
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ties in New Mexico, should be distrib- 
uted. After the funds were raised, it was 
determined that the Japanese would not 
permit a mercy ship to deliver anything 
to the prisoners. The court found that the 
primary purpose of the trust had failed, 
but that the cy pres doctrine could be 
applied and the funds used to help return- 
ing veterans from those two counties, 
who were captured by the Japanese on 
Bataan. 


HELD: The trust did not fail and the 
funds should be distributed to the said 
veterans for the purpose of aiding them 
to rehabilitate themselves. 


COLLATERAL ATTACK 


Hinton v. Stanton, 228 Pac. (2d) 461 
(Mont.). In an action to quiet title, an 
attack was made on the validity of the 
appointment of plaintiff as executor, 
which appointment had been made by the 
Clerk in the absence of the Judge, gs 
provided by statute. Objection was based 
on the ground Clerk exercised judicial 
function. 


HELD: Attack must fail. Validity of 
executor’s appointment cannot be ques- 
tioned collaterally. 


Bindley v. Mitchell, 228 Pac. (2d) 689 
(Kan.). Probate Court made an order in 
1947 distributing estate and assigning in- 
terest of each beneficiary in property. 
No appeal was taken. In subsequent ac- 
tion for partition, issue was raised that 
Probate Court’s interpretation of will 
was erroneous and shares were not cor- 
rectly apportioned. 

HELD: Possible erroneous interpreta- 
tion of the will, which allegedly resulted 
in mistakes as to fractional shares of the 
beneficiaries, could not be questioned col- 
laterally. 


Brissie v. Craig, 62 S.E. (2d) 330 
(N. C.). Complaint, in an action to quiet 
title, alleged decedent died leaving plain- 
tiffs as sole heirs at law and that defen- 
dants claimed that decedent devised his 
property to them by will which had not 
been admitted to probate. 

HELD: Equity Court had no jurisdic- 
tion to pass on an alleged unprobated will 


as a cloud on title. The will, if so desired, 
should have been offered for probate and 
if defendants failed to offer it for pro. 
bate, plaintiffs had a statutory remedy to 
require its production in Probate Court, 
Its validity could not be determined in 
collateral action. 


COMMUNITY PROPERTY 


Carballo v. McFann, 224 Pac. (2d) 902 
(Cal.). Premiums on National Service 
Life Insurance Policy were paid out of 
community funds. Proceeds of policy 
were payable to Mother. 


HELD: Mother of deceased soldier is 
entitled to all proceeds of policy. This is 
different from an ordinary life insurance 
policy because under the Federal law 
creating the National Service Life Insur- 
ance, Congress intended that the com- 
munity property laws of various states 
should not control the right of policy- 
holder to designate beneficiaries. 


COMPENSATION OF ATTORNEY 


Miller v. Stern, 93 N.E. (2d) 815 
(Mass.). Attorney retained by legatees 
to oppose allowance of will, succeeding in 
effecting a compromise, petitioned court 
to determine his compensation and to 
direct that it be paid from the estate 
generally. 


HELD: Payment of counsel fees from 
estate generally may be directed only 
when services for which compensation is 
to be made were rendered to estate or its 
representative, and where services were 
rendered to other interested persons, pay- 
ment should be dire¢ted from the funds 
in the hands of the representative of the 
estate belonging to such other person in- 
terested therein. In this case, payment 
could not be awarded from general estate. 


COMPROMISE AGREEMENTS 


Carter v. Kempton, 62 S.E. (2d) 713 
(N. C.). Testator devised estate to trus- | 
tees for 20 years, to pay $140 a month to | 
A and use balance of any income or prin- | 
cipal for benefit of any children or issue 
of testator in need; advancements to be | 
handled in such a way as “to equalize ul- | 
timate distribution among testator’s | 
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children and issue.” A daughter sued the 
trustees for mismanagement and a com- 
promise agreement was entered into 
which, among other things, provided that 
such daughter should receive one-third 
of the income during the 20 year period. 

HELD: The compromise agreement 
was a material modification of the will. 
Title would not vest in remaindermen 
until the expiration of twenty years, con- 
sequently, adult parties in being could 
not change the division of the estate be- 
fore it vested. Compromise not permitted. 


Schoen v. Lange, 238 S.W. (2d) 902 
(St. Louis, Mo., Ct. App.). Two of three 
beneficiaries under a will entered into an 
agreement whereby the estate passing 
under the will was to be redistributed so 
as to increase the benefit to a third bene- 
ficiary, an incompetent. On previous ap- 
peal, Court had held that under the cir- 
cumstances the Probate Court was with- 
out jurisdiction to enforce the agreement 
in favor of the incompetent. The incom- 
petent brought suit against one of the 
contracting parties in the Circuit Court 
on two counts; the first to enforce the 
contract as a third party beneficiary; the 
second for money had and received. The 
Circuit Court dismissed the petition. 


HELD: The petition stated a cause of 
action on each theory. The parties had 
a right to enter into'a contract to redis- 
tribute the estate according to their own 
desires and contrary to the disposition 
made by the testator. Plaintiff was a 
donee beneficiary of the contract. Defen- 
dant was in no position to take issue 
with whether plaintiff’s guardian could 
bind plaintiff to the contract without se- 
curing the approval of the Probate Court. 
The contract was entered into and ac- 
cepted and plaintiff had, in reliance on 
the contract, neglected to contest the 
will. Defendant was estopped to deny the 
right of plaintiff to receive the proceeds 
contemplated by the contract. 


CONSTRUCTION OF WILLS AND TRUSTS 


Matter of Herzog, 93 N.E. (2d) 336 
(N. Y.). Settlor and wife, prior to their 
divorce, entered into a separation agree- 
which provided, 


other 
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things, for the payment of $2,500 per 
year, in monthly installments, to the 
wife, to be applied by her to the educa- 
tion, support and maintenance of each of 
two infant children during their minori- 
ties. The agreement provided that during 
the two and one-half months of the year 
that the children were in the custody of 
their father, all payments to the mother 
should cease, except payment of an 
amount equal to the proportional rental 
value of the children’s home. Two trusts 
of $125,000 were established to provide 
for these payments, with the income pay- 
able to the wife as guardian of the per- 
sons of the children. Reference was made 
in the preamble of each trust to the pro- 
visions of the separation agreement as 
being the motivation for the establish- 
ment of the trust. The trust agreements, 
however, made no provision for payments 
to the father when the children were in 
his custody. 


Several years after the execution of 
the agreements, the children declared 
their desire to live with their father, 
who had since remarried and established 
a domicile in Florida. A Florida court 
modified the custody provisions of the 
separation agreement accordingly and 
ordered the mother to pay over to the 
settlor the income from the trusts re- 
ceived by her. The trustee refused to pay 
over to either parent and the mother in- 
stituted a proceeding in New York for 
construction of the trust agreements. 
Each of the trust agreements provided 
that it was to be construed and admin- 
istered under the laws of New York. 


HELD: The trust agreements are to be 
construed in the light of the separation 
agreement, and so long as the children 
are in the custody of their father, the 
income is payable to him as the guardian 
of their persons. The separation agree- 
ment and the trust agreements constitute 
a single financial plan and must be read 
together. If precedence is to be accorded 
to either, it must be accorded the separa- 
tion agreement. Until it was executed, 
there was no need for the trusts. Prior 
to the change in custody, the parties had 
recognized the entjtlement of the father 
to the payments when the children were 
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in his custody. The parties thus placed a 
practical construction upon the arrange- 
ment which cannot be ignored. In the 
light of the changed circumstances of the- 
parties and the fact that the mother can- 
not apply the trust income in the manner 
provided, the court controls the adminis- 
tration of the trusts so that their avowed 
purposes may be achieved. 


Wilmington Trust Co. v. Carpenter, 75- 
A. (2d) 815 (Ch. Del.). Settlor created 
a valid spendthrift trust naming herself 
as a life beneficiary of the income, and. 
directed that “upon the death *** of said 
settlor” the trustees were to pay the in- 
come to her four named children or their 
issue per stirpes, with a gift over of the 
corpus to her issue equally at the death 
of the last of the four named children. 
Settlor thereafter formally renounced her 
rights in the trust instrument and stated 
“It is my intention in executing this in- 
strument to terminate my life interest in 
the trust as effectively as would my 
death.” The trustee sued for instructions. 

HELD: Income is payable in accord- 
ance with provisions of the trust to set- 
tlor’s four named children during their 
respective lives, and cannot be held and 
accumulated by trustee for them or their 
issue until settlor’s death. On premature 
termination of a prior life right to income 
from a trust fund, rights of succeeding 
beneficiaries will be accelerated unless 
contrary to settlor’s intent. The death of 
the settlor was not a condition precedent 
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to acquisition of rights by the later bene- 
- ficiaries, since the postponement was 
mainly for the benefit of the prior life 
taker. 


Boulton v. Clough, 77 A. (2d) 853 
(N. H.). Testator left the residue of his 
estate to his widow for life. She was re- 
quested to continue testator’s coal busi- 
ness, and a provision read: “*** the in- 
come of said business to go to my wife 
during her lifetime, and after her de- 
cease, to go to my daughter Marion, as 
part of her share of my estate.” The 
residuary clause ended with the provis- 
ion that after the death of the widow 
and small specified payments, one-half of 
the “remainder” was to go to Marion 
individually and one-half to Marion as 
trustee for testator’s son. The adminis- 
trator petitioned for instructions as to 
disposition of the business. 


HELD: Coal business passed on death 
of widow to Marion individually. No 
specific disposition of the corpus of the 
business, as distinguished from the in- 
come, was made for the time after the 
widow’s death. But specification of the 
will that Marion should have “the income 
*** as part of her share” indicates an in- 
tention that the corpus also should pass 
to her in fee, especially since there is a 
lack of reference to the corpus in the 
trust provisions. A bequest of the income 
unlimited as to time and without any dis- 
position of the corpus of the fund is a 
bequest of such corpus. In deciding Mar- 
ion’s half share, all property of the busi- 
ness is to be taken into account; includ- 
ing working capital and receivables less 
payables. 


Old Colony Trust Co. v. Attorney-Gen- 
eral, 95 N.E. (2d) 649 (Mass.). Will 
made bequest “to the children of my late 
sister, Doretta Wode, surviving at the 
time this distribution shall be made.” One 
of her two sons is illegitimate. 

HELD: Generally, in absence of lan- 
guage clearly expressing a contrary in- 
tent, the word “children” in will does not 
comprehend illegitimate children, but 
clear language expressing a contrary in- 
tent is found here. When the will was 
drawn, the testator knew that Doretta 
Wode was dead and was survived by but 
two children, one of whom was illegiti- 
mate. He would not have used the plural 
word to refer solely to the legitimate 
son. 


Matter of Bluestein, 98 N.E. (2d) 886 
(N. Y.). Testator bequeathed accounting 
practice to associate, with the request 
that the associate continue the same and 
pay out of such practice to the testator’s 
widow $150 per month for ten years, or 
until her death, whichever should sooner 
occur. 

HELD: The language clearly imports 
a legal obligation upon the legatee, if he 
accepts the legacy, to make the payments 
to the widow. Another sentence of the 
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will provided that in the event that the 
wife predeceased the testator or died in 
a common accident or disaster with him, 
the legatee should have the practice 
“without any of the foregoing obliga- 
tions.” Secondly, gifts to persons other 
than the natural objects of the testator’s 
bounty should be clearly and plainly ex- 
pressed. The court found it unnecessary 
at the time to decide whether the prac- 
tice had a good will which could be be- 
queathed. 


Hartford National Bank & Trust Co. 
v. Yearly Meeting of Friends, 81 A. (2d) 
104 (Conn.). Will gave residue to trustee 
to hold estate and collect income, to pay 
annuities in stated amounts to named 
persons and to add to annuities in trus- 
tees’ sole discretion if annuitants were in 
want, with remainder over to named 
school. Question arose whether excess 
shall accumulate and be added to princi- 
pal upon death of annuitants or shall be 
otherwise disposed of as it accrues. 


HELD: Accumulated excess income be- 
came part of principal of fund to be ulti- 
mately paid to school upon termination 
of trust, and such income was to be added 
annually as it accrued. 


CONSTRUCTIVE AND RESULTING TRUSTS 


Ellis v. Schwank, 137 Wash. Dec. 270. 
Complaint alleged that sole beneficiary 
and executor fraudulently destroyed two 
former wills of.decedent and other docu- 
mentary facts containing statements by 
decedent that he acknowledged plaintiff 
as his daughter, that the plaintiff was 
not named in the will admitted to pro- 
bate, and that said executor had sup- 
pressed the fact that plaintiff had been 
recognized as the daughter of the dece- 
dent. 


HELD: Although Decree of Distribu- 
tion had been entered, executor is a trus- 
tee ex maleficio, or a constructive trus- 
tee, holding the portion for the benefit of 
the person rightfully claiming her share. 


Pope v. Bain, 78 A. (2d) 820 (Sup. Ct. 
N. J.). Intestate during his lifetime had 
title to land that he had purchased with 
his own money placed‘in the name of his 
sister to defeat the rights of a judgment 
creditor. The intestate’s widow had no 
part of the scheme to defraud creditors 
and sued the sisters to have a trust im- 
posed on the land in favor of the widow 
and heirs at law of intestate. 


HELD: (1) Widow had no part in 
scheme to defraud creditors and, there- 
fore, was entitled to dower right in the 
land held by the sister. (2) A widow is 
entitled to dower in an equitable estate 
where land is taken in another’s name for 
the use of or in trust for the real owner. 
(3) The estates of heirs at law are essen- 
tially derivative and successional and the 
heirs can acquire no greater estate than 
their ancestor could have taken. Since 
intestate’s property was taken in the 


name of the sister in fraud of creditors, 
intestate had the right to the title but 
was not able to enforce it, and neither 
can his heirs and children. 


DOMICILE 


Fisher’s Will, 80 A. (2d) 227 (Supr. 
Ct. N. J., App. Div.). Testator had aban- 
doned his domicile in County A in New 
Jersey, intending to establish a domicile 
in County B of New Jersey, which was 
also the County which had been his domi- 
cile of origin, but he never carried out 
such intention to the point of actual resi- 
dence. The testator was residing tempor- 
arily in Pennsylvania County C at the 
time of his death. The pertinent county 
of domicile became an issue in deciding 
jurisdiction for probate of testator’s will, 


HELD: County C is testator’s county 
of domicile. A domicile once established 
continues till a new domicile is estab- 
lished. Both intention to establish a domi- 
cile and actual residence at place chosen 
are necessary to effect a change in domi- 
cile. The latter requirement is missing 
here. 


EQUITABLE CONVERSION 


Johnson v. Tacey, 96 N.E. (2d) 157 
(Mass.). Mary Tacey directed “my execu- 
tor hereafter named to sell and convey 
my houses and land at *** without li- 
cense or order of the Probate Court and 
to divide the proceeds thereof in the fol- 
lowing manner; The sum of *** to my 
granddaughter, the sum of *** to my 
grandson and all the rest left after these 
payments to be divided equally between 
my children ***.” The testatrix left no 
money, but the children by agreement 
paid her debts and held the property for 
six years for a more favorable market to 
arise. When the time came to sell one of 
the children denied the right of the exe- 
cutor to sell under the will. 


HELD: The direction to the executor 


to sell was “absolute and imperative.” , 


The gift to the children was not a devise 


of land, but a bequest of money “to be | 


divided equally between” them. By direc- 
tion in the will the real estate was con- 
structively converted into 


trix. 


EXECUTOR AND ADMINISTRATOR 


Bennett’s Estate, 77 A. (2d) 607 (Pa.). 
Testatrix left her entire estate to 4 
friend, “It being my wish that *** he 
shall not interfere with my executors 
*** in their settlement of my estate so 
given him; as I know they will do the 
things required of them in the settle- 
ment of my estate, in a legal and proper 
manner, according to law ***.” The at- 
torney-executors appointed local counsel 
and successfully defended the will 
against an attack by testator’s heirs on 
the ground of undue influence by the sole 
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legatee. The executors had notified the 
legatee that the language of the will im- 
posed a duty on them to defend its pro- 
visions. The legatee objected to the allow- 
ance of these costs of contest in the ex- 
ecutors’ account on the ground that he 
had not engaged their services, and that 
by law the executors were not author- 
ized to employ counsel at the expense of 
the estate for a will contest. 

HELD: Since the legatee is liable for 
the benefit conferred and would receive 
the whole of the estate, the item of credit 
for counsel fees is allowed. Legatee ac- 
quiesced in the executors’ efforts on his 
behalf. Court will authorize an executor 
to employ counsel at the expense of the 
estate wherever a testator directs or im- 
poses a duty on the executor to defend 
the will. 


IDENTITY OF TRUSTEE AND BENEFICIARY 


Fry v. McCormick, 228 Pac. (2d) 727 
(Kan.). An oil and gas lease executed by 
four plaintiffs as trustees was objected 
to upon ground that all the trustees were 
beneficiaries. 

HELD: Although a sole beneficiary of 
a trust cannot be the sole trustee there- 
of, if there are several trustees of a 
trust, they may also be the only benefici- 
aries. 

LEGACIES 


Smith v. Wheeler, 93 N.E. (2d) 544 
(Mass.). A will contained the following 








bequest: “To Alice M. Smith and her two 
sons *** I give my one-half interest in 
the taxi and garage business which I own 
in common with Joseph Sears, Jr.’”’ At the 
time of his death, the testator owned the 
entire taxi and garage business, having 
acquired the partner’s interest between 
the time he executed the will and his 
death. 

HELD: The bequest of the “one-half 
interest in the *** business which I own 
***” was a specific legacy. It can only be 
satisfied by the thing or interest be- 
queathed. The legacy cannot be expanded 
beyond its plain import to include an 
additional interest later acquired unless 
it appears from the will as a whole that 
such was the intent of the testator. The 
additional interest acquired after the ex- 
ecution of the will, not being included in 
the description of the interest specifically 
bequeathed, passes to the residuary lega- 
tees. 


Boyle’s Estate, 231 Pac. (2d) 465 
(Colo.). A legatee died before the testa- 
tor, thereby causing the specific legacy to 
lapse, and also causing one-third of the 
residuum to lapse. 

HELD: The specific bequest augmented 
the residuum and one-third of the same 
so increased should be treated as inte- 
state property. 


LIFE ESTATE WITH POWER TO CONSUME 
Vaughan v. Compton, 235 S.W. (2d) 











328 (Mo.). Item 8 of testatrix’ will gave 


her husband the residue of “my estate, 
absolutely and in fee simple, with the 
right to sell, use and otherwise dispose 
of said property.” Item 9 provided that 
at his death, “I give all of the property 
that I may own at my death that may not 
have been disposed of by my beloved hus- 
band during his lifetime *** to my sister, 
*** my nieces, ***, my nephews ***, 
absolutely and in fee simple, share and 
share alike.” The husband sold a portion 
of the real estate he received under Item 
8 of the will. He then died intestate, sur- 
vived by his sister. The husband’s sister 
brought suit to determine title to the real 
estate which had not been sold, contend- 
ing that intestate took the absolute fee 
simple under Item 8 of the will. Defen- 
dants were those named in Item 9 of the 
will, who contended that intestate took 
only a life estate with remainder over to 
them. 


HELD: For plaintiff. By Item 8 the 
husband took a fee simple absolute. 
Either the words “absolutely and in fee 
simple” or the words “with the right to 
sell, use or otherwise dispose of said 
property” were sufficient to pass a fee 
simple absolute. While such a devise may 
be limited or converted to a life estate 
by other words or clauses, such limita- 
tion must clearly appear and words used 
to denote such limitation over must be 
not only free from ambiguity but must 
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exclude any other construction. No such 
limitation was contained in Item 9. On 
the contrary, that the absolute fee simple 
-estate passed to the husband in Item 8 
was expressly recognized in Item 9. 


Housman v. Lewellen, 204 S.W. (2d) 
143 (Kan. City, Mo. Ct. App.). Testator 
by paragraph Second devised to his wife 
“all my property of every kind and de- 
-scription, wherever located to be her 
-absolute property.” By paragraph 
Fourth, “I request and direct that my 
beloved wife shall be (by) will or other- 
“wise, divide any remainder that may be 
left of my estate at her death, one-half 
‘to her relatives and the other one-half 
to my brothers and sisters, or their de- 
-scendants.” 


Subsequently the widow died intestate. 
‘Thereupon plaintiffs, the heirs of testa- 
‘tor, brought an action to construe the 
~will, naming the heirs of the widow as 
-defendants. 


HELD: Paragraph “Second” standing 
-alone would have given the widow abso- 
lute title to the property. However, the 
words “request and direct” in paragraph 
“Fourth,” under the circumstances, 
amounted to a direction and did not leave 
‘the final disposition of the property to 
‘the full discretion of the widow. In this 
connection, a command need not be ex- 
pressed in such forcible language be- 
‘tween husband and wife as between 
‘strangers. Testator’s intention that the 
widow take only a life estate is also indi- 
-cated by his reference in paragraph 
“Fourth” to the property that might be 
left at the death of the widow as “my 
-estate.” 


Glidewell v. Glidewell, 230 S.W. (2d) 
“752 (Mo.). Testator devised to his wife 
““all property owned by me at my death. 
And it is my will that if upon the death 
-of my said wife there shall be any of my 
property remaining undisposed of, I give, 
-devise and bequeath the same to the 
Church of the Nazarene, to have and to 
hold the same absolutely.” In a suit to 
‘contest the will of testator’s wife, who 
had survived him, a preliminary issue 
was the nature of the interest acquired 
by the widow. 


HELD: The last sentence of the quoted 
provision was a clear indication that the 
“widow was to receive a life estate with 
power of disposal and a devise of the re- 
mainder to take effect upon her death in 
the event she did not exercise the power. 
‘The term “property remaining undis- 
‘posed of upon her death” rendered the 
power of disposal exercisable only dur- 
ing the widow’s lifetime and not by her 
~will. 


Lyman’s Estate, 76 A. (2d) 633 (Pa.). 
‘Testator devised the residue of his estate 
tto his wife for life with power to con- 
‘sume, “the remainder *** that may be 
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left at the time of her decease” to go to 
7 named collaterals and a charity. During 
her life, the widow consumed a portion 
of the personalty. The balance, which 
consisted mainly of securities, she kept 
separate from her own property, retain- 
ing the same investments which her hus- 
band had made. These securities depre- 
ciated considerably in value, and the re- 
maindermen demanded that the loss be 
made up from the widow’s estate. 


HELD: The will expressed the para- 
mount intention to provide for the com- 
fort of the widow, and the widow’s es- 
tate is not liable to remaindermen for the 
value of the unconsumed portion of resid- 
uary estate at the appraised value as of 


‘date of original distribution. Because of 


the effect of testator’s intention, a be- 
quest for life with power to consume does 
not automatically create a debtor-creditor 
relationship between life tenant and re- 
maindermen. 


Lost WILLS 


Ballard v. Cox, 62 S.E. (2d) 1 (Va.). 
Evidence showed that the original will 
was never in the possession of the testa- 
tor. However, it could not be found after 
his death. 


HELD: Presumption is there was no 
revocation and that the original will was 
lost. Therefore, copy can be probated. 


RECIPROCAL WILLS 


O’Connor v. Inimele, 43 N.W. (2d) 649 
(N. D.). Husband and wife executed re- 
ciprocal wills, pursuant to oral agree- 
ment. Will of wife remained unrevoked 
at time of her death and husband pre- 
sented such will for probate and accepted 
its benefits. Thereafter husband revoked 
his will. Beneficiaries sued his estate for 
specific performance. 


HELD: There is a sufficient perform- 
ance of the oral agreement to remove it 
from operation of the statute of frauds 
and it may be enforced in equitable pro- 
ceedings. Husband could not revoke his 
will after accepting benefit of wife’s will. 


Jacoby v. Jacoby, 90 N.E. (2d) 362 
(Ill. App.). In 1923, Jacoby and his wife, 
being about to depart for Europe, re- 
quested a lawyer to draw wills for them 
identical in terms, namely, the whole es- 
tate to the survivor, or if they died in a 
common disaster in trust for the children. 
The lawyer drew a joint will which each 
executed, The husband died in 1930 and 
the joint will was admitted to probate. 
In 1945, the widow made a new will by 
which she disinherited a son. The son 
brought this action for injunction to pre- 
vent his mother from revoking the joint 
will. 

HELD: While a joint and mutual will 
may be irrevocable after the death of one 
of the parties where it is proved by clear 
and satisfactory evidence that such will 


Ss 


was executed pursuant to a contract be. 
tween the parties, in the instant cage 
there is uncontroverted evidence rebut. 
ting any presumption of‘a mutual com. 
pact. The will is revocahye by the widow. 


REMAINDERS VESTED 0g CONTINGENT 
t 


Matter of Krooss, 99 @N.E. (2d) 229 
(N. Y.). Testator bequegthed his resid. 
uary estate to his wife, fer her life, with 
the power to invade pgncipal for her 
maintenance and suppor and upon her 
death, the balance to h@ two children. 
The will provided that im@the event that 
either child should predgcease the wife 
leaving descendants, the’ share of such 
child should be distributed among the de- 
scendants. One child predeceased the wife 
but left no descendants. 


HELD: The interest in remainder of 
the deceased child vested at the testator’s 
death, subject to being divested only by 
her predeceasing her my 
scendants. The langua; 
quired, through judicial] 
ite significance, and th« 
to have employed that ia 
meaning in mind. Only 
bination of circumstanc«* 
vided for was the remair.ie- to be divest- 
ed, and that combination of circum- 
stances had not occurred. 










Healy v. Empire Trust Co., 93 N.E. 
(2d) 914 (N. Y.). Will established three 
trusts and directed that at the expiration 
of each trust, one-third of the principal 
should pass to the two legatees, “or the 
survivor of them.” The legatees both sur- 
vived the testator but both died before 
the expiration of any of the trusts. 


HELD: The survivorship of the testa- 
tor was all that was intended, and the 
remainder interests vested absolutely 


upon his death. Apart from rules of con- | 
struction, the meticulous language and | 
draftsmanship of the will warrants the | 
conclusion that if survivorship of the life | 


beneficiaries had been intended, that in- 
tention would have been expressed in 
readily understandable words _ rather 


than left to be inferred from sparse lan- } 


guage. Other provisions expressly pro- 
vided for the contingency of other lega- 
tees not surviving the life beneficiaries. 
The conclusion is further supported by 
rules of construction favoring early vest- 
ing of estates. 


Aldridge v. First & Merchants Na 
tional Bank, 60 S.E. (2d) 905 (Va.). 
Will established five equal trusts for tes- 
tator’s four sisters and sister-in-law with 
the clause that if any one of them died 
without issue, the share should go to the 
surviving sisters and sister-in-law, One 
of the daughters died leaving issue. 
Thereafter a second daughter died with- 
out issue. The issue of the daughter first 
dying claimed their parent’s share. 


HELD: Remainders were contingent 
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and not vested. The predeceased sister’s 
issue did not share in the trust fund of 
the second sister who died without issue. 


REVOCATION OF WILLS AND TRUSTS 


Cohn v. Central National Bank, 60 S.E. 
(2d) 30 (Va.). Settlor reserved the power 
to revoke insurance trust “by written no- 
tice” to the trustee. He attempted to do 
so by will. 

HELD: Trust could not be revoked by 
will. Neither could it be revoked by con- 
sent of the parties as some of them were 
not sui juris. 


Graves v. Carter, 61 S.E. (2d) 282 
(Ga.). Georgia statute provides that a 
marriage revokes a previous will. 

HELD: Where marriage was void be- 
cause of invalidity of divorce of one of 
the parties, a will made by the other 
spouse before marriage remains in effect. 


Thornton v. Thornton, 64 S.E. (2d) 
186 (Ga.). Georgia statute provides that 
birth of subsequent issue revokes will 
pro tanto. 

HELD: Legal adoption is equivalent 
to birth of subsequent issue and adopted 
child may elect to take against will made 
prior to his adoption. 


SALES BY PROBATE COURT 


Mesner’s Estate, 227 Pac. (2d) 297 
(Cal.). Bidder at a probate sale refused 
to conclude the sale. Property was sold at 
subsequent sale at greater price. Pur- 
chaser sued for recovery of his deposit. 


HELD: It was proper for the Court to 
vacate the order of sale and forfeit the 
bidder’s deposit of 10% of the purchase 
price even though the estate sustained 
no loss by reason of his failure to com- 
plete the sale. 


TRUSTEE’S Books — INSPECTION 


Strauss v. Superior Court, 224 Pac. 
(2d) 726 (Cal.). Trustee, under bond is- 
sue, called for bids from bondholders for 
purchase of bonds from sinking fund, 
and later refused bids, alleging reason 
therefor that it ceuld purchase bonds for 
less on the open market. A bidder who 
questioned the beneficiaries sought to 
have all trust records brought into court 
under subpoena duces tecum, which was 
resisted. 


HELD: Trustee’s records as to admin- 
istration of the trust are deemed a part 
of the trust estate, and the right of the 
beneficiaries to inspection of records 
stems from their common interest in the 
property, along with the trustee. A trus- 
tee has a duty to beneficiaries, to give 
them, upon their request, at reasonable 
times, complete and accurate information 
relative to the administration of the 
trust. 


Wipow’s HoMESTEAD RIGHTS 


Thompson v. Thompson, 236 S.W. (2d) 
779 (Tex.). In 1925, decedent and his 
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widow executed an oil and gas and other 
minerals lease on homestead. A well was 
brought in and in 1927, the decedent and 
widow filed a division order with the pro- 
ducing company. At the time of the dece- 
dent’s death, thirteen Wells were produc- 
ing on the property. The decedent by will 
bequeathed his oil, gas and other min- 
erals to two daughters and the land to 
his son. The widow claimed her statutory 
rights. 


HELD: Where husband and wife exe- 
cute an oil and gas and other minerals 
lease on homestead lands, they have not 
abandoned their homestead rights in the 
oil, gas and other minerals. Petitioner is 
entitled to receive one-quarter of the 
royalties and proceeds therefrom pro- 
duced from those wells which were 
opened at the time of her husband’s death 
as long as she shall live and use the fam- 
ily homestead. 


WILL CONTEST 


Kirkbride v. Hickok, 98 N.E. (2d) 815 
(Ohio). Testator bequeathed his estate to 
trustees to hold for twenty years, during 
that time to pay the income to children 
and employees and at the end of twenty 
years, to distribute the principal amount 
to named charities. The will contained an 
in terrorem clause disinheriting any bene- 
ficiary “who shall by any procedure in 
court or in any way for any cause make 
any effort or attempt to break, change or 
set aside” the will or any part thereof. 
Ohio statute provides that gifts to chari- 
ties made by a testator in will executed 
less than one year prior to his death are 
invalid. The executors brought an action 
for construction of this will and the chil- 
dren filed answers alleging “that Arthur 
S. Hickok died intestate as to certain 
portions of his estate.” 





HELD: The children of the testator in 
no way violated the in terrorem clause 
of the will. No action of the chilfren 
made the gifts to charity invalid. The 
statute accomplished that. The corpus at 
the end of twenty-year period passes to 
children as intestate property. 


[Committee members: Kenneth B. 
Cope, Canton, Ohio; Emma M. Cum- 
mings, Boston; Duncan Curry, Staunton, 
Va.; Harold E. Fraser, Spokane; Paul E. 
Iverson, Los Angeles; Charles B. Kauf- 
mann, Davenport; Eric A. McCouch, Phil- 
adelphia; L. M. Merriman, Vero Beach, 
Fla.; Robert Neill, Jr., St. Louis; George 
W. Pierce, Muncie, Ind.; Franklin Riter, 
Salt Lake City; Thomas H. Wakefield, 
Miami; J. R. Wilson, El Dorado, Ark.] 


A A A 


Trust Division Committees 
Report 


Progress in trust cost accounting, slow 
but definite, is reported by William G. 
Cleaver, chairman of the A.B.A. Trust 
Division’s committee on Costs and 
Charges, in the September issue of The 
Trust Bulletin. In the same number, two. 
recommendations are made by the com- 
mittee on Operations for Trust Depart- 
ments. The first, described by Clarence- 
D. Cowdery, is a Procedure for Control 
of Miscellaneous Trust Assets. The other, 
by Joseph T. Keckeisen, is a Procedure 
for Receiving Assets in New and Exist- 
ing Trust Accounts. 


A A A 
Bank Runs Baseball Party 


Seven hundred and twelve bankers 
from Illinois, Kentucky and Indiana were 
guests of Old National Bank, Evansville, 
Ind., at the 11th annual Baseball Party, 
July 12. 


WANT 
SOMEONE 


LOCATED? 


TRACERS CO. OF AMERICA 
515 Madison Ave., N.Y. 22, N.Y. 
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MANUFACTURERS 
TRUST COMPANY 


Condensed Statement of Condition 
September 30, 195] 


RESOURCES 


Cash and Due from Banks. . . . 
U. S. Government Securities . . . 
U. S. Government Insured F. H. A. 

0 a a 
State, Municipal and Public Securities 
Stock of Federal Reserve Bank. . . 
Other Securities . . ..... 
Loans, Bills Purchased and Bankers’ 

ee ee 
eS oe ee 
Banking Houses . ...... 
Other Real Estate Equities . . . . 
Customers’ Liability for Acceptances 
Accrued Interest and Other Resources 


LIABILITIES 


$50.390.000.00 
69.444,000.00 
37.533,935.23 


Capital. . ... 
ee 
Undivided Profits 
Reserves for Taxes. 
Unearned Discount, Interest, etc. . 
Dividend Payable October 15, 1951 . 
Outstanding Acceptances . . . . 
Liability as Endorser on Acceptances 
and Foreign Bills . . . . . . 
Cash held as Collateral or in Escrow . 
Ld ea) SS eee 


Head Office: 55 Broad Street, New York City 
THAN 100 OFFICES IN GREATER NEW YORK 


$ 749,756,957.08 


870,872 


71,395 


57,980,029.34 


3,595 


24,986,920.96 


805,497 
15,444 
16,006 

256 
8.624 
5,523 


$2,629,940 


$ 157,367 


935.23 








901.31 
,674.02 


,050.00 


276.77 
256.25 
£843.85 
818.40 
431.73 
138.54 


898.25 





17,297,014.43 


1,511,700.00 
9,159.819.60 


6,638,070.41 
13,529,784.56 
2,424.436,574.02 
$2,629,940,898.25 





United States Government and other Securities carried at $119,190,910.62 
secure public funds and trust deposits and for other purposes as required or permitted by law. 


Member Federal Deposit Insurance Corporation 
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CONSULAR CONVENTIONS 


Consular Convention of the United 
States of America with The United King- 
dom of Great Britain and Northern Ire- 
land, Executive A, 81st Congress, 2d 
Sess. was signed February 16, 1949, and 
Consular Convention of United States 
of America with Ireland, Executive P, 
8ist Congress, 2nd Sess., was signed 
May 1, 1950. Part VII of both proposed 
conventions originally provided as fol- 
lows: 


Part VII. Estates and Transfers of 
Property 


Article 18 


“(1) In any case where a deceased 
person leaves property in a territory and 
a legal or equitable interest in such 
property (for instance, as executor or 
beneficiary under a will or in case of 
intestacy) is held or claimed by a nation- 
al of the sending state who is not resident 
in the territory and is not legally repre- 
sented there the consular officer in whose 
district the estate of the deceased per- 
son is being administered or, if no ad- 
ministration has been instituted, his 
property is situated, shall have the right 
to represent such national as regards 
his interests in the estate or property 
as if valid powers of attorney had been 
executed by him in favor of the consular 
officer. If subsequently such national be- 
comes legally represented in the territory, 
the consular officer’s position shall be as 
if he previously had a power of attorney 
from the national which has ceased to be 
operative, as from the date when the con- 
sular officer is informed that such per- 
son is otherwise legally represented. 

“(2) The provisions of paragraph (1) 
of this Article apply whatever the na- 
tionality of the deceased person and 
irrespective of the place of his death. 


“(3) In any case where a consular 
officer has a right of representation 
under paragraph (1) of this Article, he 
shall have the right to take steps for the 
protection and preservation of the inter- 
ests of the person whom he is entitled 
to represent. He shall also have the 
right to take possession of the estate 
or the property unless another person, 
having superior interests, has taken the 
necessary steps to assume _ possession 
thereof. If under the laws of the territory 
a grant of representation or order of a 
court is necessary for the purpose of 
enabling the consular officer to protect 
or to take possession of the property, 
any grant or order which would have 
been made in favor of the person whose 
interests are represented by the consular 
officer, if he had been present and applied 
for it, shall be made in favor of the 
consular officer on his application. On 
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Chicago; Committee Chairman 


prima facie evidence of the necessity for 
the immediate protection and preserva- 
tion of the estate and of the existence 
of persons with an interest which the 
consular officer has a right to represent, 
the court, if satisfied as to such necessity, 
shall make a grant or an order to the 
consular officer for the purpose of pro- 
tecting and preserving the estate, unless 
another person with equal or prior rights 
makes the necessary application. 


“(4) (a) Subject to sub-paragraphs 
(b) and (c) of this paragraph, the con- 
sular officer shall have the same right 
to full administration of the estate to the 
same extent as a person whose interest 
he represents would have had if he had 
been present. If by the law of the terri- 
tory a grant by a court is necessary, the 
consular officer shall have the same right 
to apply for and to receive a grant on 
his application as the person he repre- 
sents would have had if he had been 
present and applied for it. 

“(b) The court may, if it thinks fit, 
postpone the making of a grant to the 
consular officer for such time as it thinks 
necessary to enable the person represent- 
ed by the consular officer to be informed 
and to decide whether he desires to be 
represented otherwise than by the con- 
sular officer. 

“(c) The court may, if it thinks fit, 
order the consular: officer to furnish 
reasonable evidence of the receipt of the 
assets by those entitled by law to them 
or to repay or return those assets to 
the court in the event of his being unable 
to furnish such evidence, or it may order 
that, the consular officer having other- 
wise fully administered the estate, the 
actual transmission of the assets to those 
persons shall be effected through such 
other channels as it may direct. 

“(5) Where in the territory it is per- 
mitted to receive and distribute an estate 
of small value without first obtaining a 
grant of representation, a consular offi- 
cer of the sending state shall be allowed, 
without obtaining such a grant, to re- 
ceive and dispose of such an estate of a 
national of the sending state in accord- 
ance with the laws of the territory. 


“(6) If a consular officer exercises 
the rights referred to in the preceding 
paragraphs of this Article with regard 
to an estate, he shall in that matter be 
subject to the law of the territory and 
to the jurisdiction of the courts of the 
territory in the same manner as a na- 
tional of the receiving state. 

“(7) In any case where it is brought 
to the knowledge of the local authorities 
(administrative or judicial) of the ter- 
ritory that 

(a) there is an estate in the terri- 
tory with regard to which the consular 
officer may have a right to represent 


interests under the preceding para- 
graphs of this Article; or 


(b) a national of the sending state 
has died in the territory and it ap- 
pears that there is not present or 
represented in the territory any per- 
son, other than a public administrator 
or similar official, entitled to claim 
administration of any property which 
the deceased may have left there, 


they shall inform the consular officer to 
this effect. 


Article 19 


“A consular officer may receive, for 
transmission to a national of the sending 
state who is not resident in the territory, 
from a court, agency, or person, money 
or property to which such national is en- 
titled as a consequence of the death of 
any person. Such money or property may 
include, but is not limited to, shares in 
an estate, payments made pursuant to 
workmen’s compensation laws or any 
similar laws and the proceeds of life 
insurance policies. The court, agency or 
person making the distribution is not 
obliged to transmit such money or prop- 
erty through the consular officer, and the 
consular officer is not obliged to receive 
such money or property for transmis- 
sion. If he does receive such money or 
property, he shall comply with any con- 
ditions laid down by such court, agency 
or person with regard to furnishing 
reasonable evidence of the receipt of the 
money or property by the national to 
whom it is to be transmitted and with 
regard to returning the money or prop- 
efty in the event that he is unable to 
furnish such evidence. 


Article 20 


“Money or other property may be paid, 
delivered or transferred to a consular 
officer pursuant to the provisions of Arti- 
cles 18 and 19 only to the extent that, 
and subject to the conditions under which, 
payment, delivery or transfer to the per- 
son whom the consular officer represents 
or on whose behalf he receives the money 
or property would be permitted under the 
laws and regulations of the receiving 
state. The consular officer shall acquire 
no greater rights in respect of any. such 
money or other property than the person 
whom he represents or on whose behalf 
he receives the money or property would 
have acquired if the money or property 
had been paid, delivered or transferred 
to such person directly.” 

George W. Cornell, Esq., of the New 
York Bar, prepared a very comprehen- 
sive memorandum concerning the fore- 
going conventions which would confer 
upon foreign consuls the power to ad- 
minister the estates of nationals of the 
countries involved. After carefuly study 
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this Committee rendered the following 
report to the Chairman of the Section: 


“Mr. Cornell’s comprehensive memo- 
randum severely condemns the proposed 
conventions and it appears that not all 
of his apprehension is altogether justified. 
On the other hand there are certain am- 
biguities in the proposed conventions 
which ought certainly to be corrected 
before they are ratified by the Senate. 


“Paragraph (1) of Article 18 confers 
on a consular officer the equivalent of 
a power of attorney to represent a 
national of the sending state, who is not 
a resident of the territory and not 
represented there, to represent the na- 
tional’s interest in connection with the 
estate of a deceased person who has left 
a legal or equitable interest in property 
in the territory. Paragraph (2) makes 
the provisions of paragraph (1) ap- 
plicable whatever the nationality of the 
deceased person and irrespective of his 
place of death. 


“Paragraph (3) of Article 18 gives a 
consular officer having a right of repre- 
sentation under paragraph (1) a right 
to take possession of the estate of a 
deceased person ‘unless another person, 
having superior interests, has taken the 
necessary steps to assume possession 
thereof.’ If under the laws of the terri- 
tory letters of administration or the like 
are required, the consular officer may 
procure them if they would have been 
issued to the person he represents if 
the latter ‘had been present and applied 
for’ them. These provisions are some- 
what ambiguous and might result in a 
race between the consular officer and 
‘another person, having superior inter- 
ests.’ Also the words ‘had been present’ 
may lead to confusion. If this means 
that the consular officer is given the 
same rights that the national he repre- 
sents would have had if he had been a 
resident of the territory, it goes too far, 
for a consular officer’s rights to ad- 
minister should not take precedence over 
those of a resident kin of the deceased, 
even if the resident’s relationship to the 
deceased is more remote than that of 
the person represented by the consular 
officer. This may be cured by the last 
sentence of paragraph (20), but the 
matter should be further clarified. Para- 
graph (4) (a) is subject to the same 
objection. 


“Again under Article 19 the consular 
officer is authorized to act on behalf of 
his nationals even though they may be 
residents of the United States, so long 
as they reside out of the territory. 


“From the foregoing, two conclusions 
may be drawn: (1) There seems to be 
no need to confer upon consular officers 
any power to represent their nationals 
when the national is a resident of this 
country; (2) The question of just when 
a consular officer should be entitled to 
administer an estate on behalf of one 
of his nationals should be clarified. This 
could be accomplished by inserting in 
the proposed conventions a provision to 
the effect that a consular officer shall 
in no event have the right to administer 
the estate of any person who has ap- 
pointed an executor of his will nor to 
administer an estate in any territory 
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where local law prohibits a non-resident 
from acting.” 

The proposed convention with The 
United Kingdom of Great Britain and 
Northern Ireland has been amended to 
omit altogether Article 18 of Part VII 
in the form above set forth (24 Dept. of 
State Bulletin 987 (June 18, 1951) ), but 
no like amendment appears to have been 
made with reference to the proposed con- 
vention with Ireland. Part VII of con- 
sular convention now proposed with The 
United Kingdom of Great Britain and 
Northern Ireland, Executive O, 82nd 
Congress, 1st: Sess., provides as follows: 


Part VII. Estates and Transfers 
of Property 


Article 18 


“A consular officer may receive, for 
transmission to a national of the sending 
state who is not resident in the territory, 
from a court, agency, or person, money 
or property to which such national is 
entitled as a consequence of the death 
of any person. Such money or property 
may include, but is not limited to, shares 
in an estate, payments made pursuant 
to workmen’s compensation laws or any 
similar laws and the proceeds of life 
insurance policies. The court, agency or 
person making the distribution is not 
obliged to transmit such money or prop- 
erty through the consular officer, and the 
consular officer is not obliged to receive 
such money or property for transmission. 
If he does receive such money or prop- 
erty, he shall comply with any conditions 
laid down by such court, agency or person 
with regard to furnishing reasonable 
evidence of the receipt of the money or 
property by the national to whom it is to 
be transmitted and with regard to return- 
ing the money or property in the event 
that he is unable to furnish such evi- 
dence. 


Article 19 


“Money or other property may be paid, 
delivered or transferred to a consular 
officer pursuant to the provisions of Arti- 
cle 18 only to the extent that, and sub- 
ject to the conditions under which, pay- 
ment, delivery or transfer to the person 
whom the consular officer represents or 
on whose behalf he receives the money 
or property would be permitted under the 
laws and regulations of the receiving 
state. The consular officer shall acquire 
no greater rights in respect of any such 
money or other property than the per- 
son whom he represents or on whose 
behalf he receives the money or property 
would have acquired if the money or 
property had been paid, delivered or 
transferred to such person directly.” 


DUTIES WITH RESPECT To APPOINTIVE 
PROPERTY 


Where a general power of appointment 
is exercised, the appointive property may, 
in many jurisdictions, be subject in 
whole or in part to the claims of the 
creditors of the donee of the power. 
Does this impose upon the donee’s per- 
sonal representative a duty to demand 
that the property subject to the power be 


turned over to him by the trustee who 
holds it? Or perhaps the estate of the 
donee will be inadequate to discharge 
federal estate tax liabilities. 

Must the personal representative of 
the donee, in order to relieve himself of 
personal liability for federal estate taxes, 
garner in all or at least'so much of the 
appointive property as may be required 
to pay the federal estate tax, or may 
he rely upon the trustee of the fund to 
pay a proportionate share of the tax? 
Further, if the personal representative 
of the donee of an exercised power has 
some duty with respect to the property 
subject to it, may he demand that the 
trustee deliver up the property immedi- 
ately, or must he await the time when the 
donee’s will may no longer be contested, 
thus insuring that the trustee does not 
pay over to the wrong person? These and 
other problems have been treated (Schuy- 
ler, Some Problems with Powers, 45 Illi- 
nois L. rev. 57, 66-72 (1950) from the 
point of view of the trustee. The Com- 
mittee, considering them from the point 
of view of the personal representative, 
found the authorities to be for the most 
part inconclusive. 


It appears to be well settled in Eng- 
land that property, subject to a general 
power of appointment which has been 
exercised, must be delivered up promptly 
by the trustee of the appointive fund to 
the personal representative of the donee 
of the power. Re Philbrick’s Trusts, 34 
L. J. (Ch.) 368 (1865); Re Hoskins’ 
Trusts, 5 Ch. D. 229 (1877); Re Pea- 
cock’s Settlement, 1902 1 Ch. 552. The 
notion is, as stated in the case last cited, 
that, “by exercising a general power of 
appointment by will, a testator subjects 
the appointed property to the payment 
of all his debts, if and so far as his own 
property may be insufficient for that pur- 
pose, the appointed fund becoming equit- 
able assets. Practical convenience re- 
quires that the person to administer these 
assets shall be the person whose duty it 
is as executor or administrator to ascer- 
tain and provide for debts in a due course | 
of administration.” Jd. at 555. (Italics 
supplied.) 


Some American courts have followed f 
the English view. Olney v. Balch, 154 
Mass. 318, 28 N.E. 258 (1891). See also 
Slayton v. Fitch Home, 293 Mass. 574, 
580, 200 N.E. 357, 361, 104 A.L.R. 669 
(1935) (expenses of administration of 
testatrix’ probate estate should be paid 
therefrom; expenses arising from ad- 
ministration of property subject to power 
should be borne by that property) ; Fer- 
guson v. Commissioner of Corporations 
& Taxation, 316 Mass. 318, 55 N.E. 2d 
618 (1944); Prescott v. Wordell, 319 
Mass. 118, 65 N.E. 2d 19 (1946) (prop- 
erty subject to exercised special power 
goes “to the appointees and not to..- 
executor.”) In the jurisdictions where 
the personal representative has a right 
to receive the appointive property, it 
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seems clear that there rests upon him a 
correlative duty to collect it as an asset 
of his decedent’s estate. 

On the other hand, other courts in this 
country have refused to follow the Eng- 
lish rule and have held that a personal 
representative cannot require the trustee 
of property over which a general power 
of appointment has been exercised to re- 
linquish the property. Thus in Seward v. 
Kaufman, 119 N. J. Eq. 44, 180 Atl. 857 
(1985), a New York executor claimed 
assets in a New Jersey trust which had 
been appointed in the exercise of a .gen- 
eral testamentary power. Rejecting the 
executor’s demand, the court states: 
“When the debts of . . . the donee have 
been determined by the ... court of 
probate jurisdiction, then to the extent 
that the assets of her estate are insuf- 
ficient to discharge the same, payment of 
such debts will be made by the... 
trustee . . ., after which he will make 
distribution of the bequests contained in 
her will and distribute any balance re- 
maining according to the exercised power 
of disposition.” See also Riggs v. Barrett, 
308 Ill. App. 548, 568-569, 32 N.E. 2d 
$82, 391 (1941) ; Re Rolfson’s Estate, 170 
Mise. 548, 10 N.Y.S. 2d 660 (1939), 
where the New York cases are collected 
by Surrogate Foley. Courts adopting the 
New Jersey view would certainly hold 
that no obligation rests on the personal 
representative to seek appointive proper- 
ty from the person by whom it is held. 


These conflicting positions necessitate 
consideration of which view is more likely 
to further the expeditious administration 
of decedents’ estates. Bearing in mind the 
limited equitable powers of probate courts 
in many American states, one may at 
once hazard doubts as to their power to 
administer assets appointed pursuant to 
the exercise of a general power of ap- 
pointment. These, after all, are regarded 
as “equitable assets” and a court wanting 
in equity jurisdiction may well be without 
power to oversee their distribution. 


Beyond this, adoption of the English 
tule in this country might require a 
trustee in one state to relinquish funds 
to a personal representative in, another. 
This might impose an undue risk upon 
the trustee if, as seems to be the case 
(Int. Rev. Code §827(b)), he may be 
personally liable for a portion of the 
federal estate tax imposed on the estate 
of the donee of the power. The trustee’s 
position may also be seriously jeopardized 
if he relinquishes assets to a personal 
representative whose appointment is 
later invalidated by a successful will con- 
test, as may happen in some states. See 
e.g., Ill. Rev. Stat. c. 3, §242 (1949). 
Conversely, the personal representative 
might be subjected to liability, if he is 
under a duty to collect assets subject to 
an executed general power of appoint- 
ment, in instances where he fails to do 
so and where the trustee of the assets 
distributed to the wrong person. 
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Factors such as-those just mentioned 
prompt the conclusion that “practical 
convenience” requires the adoption of a 
rule quite contrary to that prevailing in 
England. However, from the point of 
view of a personal representative acting 
in a jurisdiction where the problem has 
not been judicially determined, this sug- 
gestion offers little comfort. If substan- 
tial property is involved he is faced with 
the choice of suing the trustee of the ap- 
pointive fund or assuming the risk that 
the trustee may not pay that portion of 
the decedent’s debts and death taxes to 
which the fund may ultimately be sub- 
ject. 

In view of the foregoing, the Commit- 
tee recommends that, in those many jur- 
isdictions where the respective rights and 
duties of personal representatives and 
trustees concerning property subject to 
powers of appointment remain unsettled, 
serious thought should be given to the 
advisability of enacting legislation which 
would in substance codify the position 
adopted by the New Jersey court in 
Seward v. Kaufman, supra. 


INVESTMENTS OF GUARDIANS AND 
CONSERVATORS 


The tendency of courts and legislatures 
has been to place marked restrictions 
upon the investments which may be made 
by guardians and conservators. The Com- 
mittee believes that the reasons assigned 
for restrictions of this character are in 
general unsound and that members of 
the Bar should bend their efforts toward 
hastening the present trend toward liber- 
alization of the laws pertaining to such 
investments. 

Various suggestions, believed to be un- 
sound, are put forth as to why a guar- 
dian or conservator should not be ac- 
corded the same freedom in the invest- 


ment of funds under his supervision as 
that which is given to a trustee. 


(1) For example, it is said that since 
a guardian or conservator is acting either 
for a young person or for an incompetent 
person, he should be held to a higher de- 
gree of care than a trustee. Or, otherwise 
stated, since the beneficiary of a trust is 
generally sui juris and, as the theory 
goes, more apt to be able to take care of 
himself, the trustee need not be restricted 
in the manner prevalent with regard to 
guardians and conservators. But since 
property is usually trusteed because of 
a settlor’s or testator’s special confidence 
in the ability of the trustee to manage 
the trust funds as compared with that 
of the-beneficiary of the trust, one would 
suppose that a trustee is under just as 
much of an obligation to his beneficiary 
to conserve the fund committed to him 
as is a guardian or conservator. 


(2) It is also said that because a 
trustee usually has title to trust property 
and a guardian or conservator does not, 
the trustee should be freer to deal with 
the property he is administering. Jn re 
Paulsen’s Guardianship, 229 Wis. 262, 
282 N.W. 36 (1938). This suggestion is 
patently ridiculous because the primary 
object of a guardianship or conservator- 
ship is exactly the same as a major ob- 
ject of almost every trust, i.e., the preser- 
vation of the corpus. It is unthinkable 
that technicalities as to where legal title 
to the property resides should be allowed 
to interfere with the major objective of 
a guardianship or conservatorship. Fur- 
thermore, even if a guardian or con- 
servator does not have legal title to his 
ward’s property, the doctrines pertaining 
to powers are sufficiently flexible to just- 
ify, from a legal standpoint, the making 
of any sort of investment by a guardian 
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or conservator which may be deemed 
proper from a policy standpoint. 


(3) Another reason suggested for 
rigid rules as to investments by guar- 
dians and conservators is the fact that 
they always owe their appointment to a 
court and not, as in the case of a trust, 
to a settlor or testator who, presumably, 
gave careful thought to the selection of 
a trustee. However, if it is to the ad- 
vantage of an infant or ward that the 
guardian or conservator be able to in- 
vest, for example, in common stocks, he 
certainly ought not to be deprived of 
this advantage merely because the guar- 
dian or conservator is selected by rela- 
tives of the ward or by a judge. 


(4) The last reason advanced for 
refusing to give broader investment pow- 
ers to a guardian or conservator is the 
fact that a trustee has a trust instru- 
ment to guide him, whereas a guardian or 
conservator has no such guide. This, of 
course, fails to take account of the fact 
that very few trust instruments afford 
any more comprehensive a guide as to 
the making of investments than can be 
afforded by a properly drawn statute 
in defining the types of investments 
which a guardian or conservator may 
make. Even though many trusts contain 
broad provisions pertaining to the ad- 
ministration of the trust property, these, 
except for one paragraph outlining the 
trustee’s investment powers, seldom offer 
the trustee any guide in determining 


whether he should invest in a given type 
of security or not. And if it be assumed 
that a trust instrument can offer the 
trustee a clear guide in selecting invest- 
ments, this seems irrelevant in deciding 
whether or not statutory guides for in- 
vestments should distinguish between 
trustees on the one hand, and guardians 
and conservators on the other. Only to 
the extent that the trust instrument 
does not control the trustee’s investments 
do the statutory provisions pertaining 
to trustees’ investments apply. At this 
point, the trustee’s position is no differ- 
ent from that of the guardian or con- 
servator; both have a duty wisely to 
invest another person’s funds. 


Even if the foregoing were persuasive, 
the decrease in the purchasing power 
of the dollar and the low interest rates 
on fixed income investments have fully 
demonstrated the wisdom of flexible in- 
vestment policies. Professional invest- 
ment advisors and managers have been 
turning more and more to common stocks 
as a hedge, imperfect to be sure, against 
inflationary trends and income losses re- 
sulting from low interest rates. The al- 
leged security, in terms of capital as well 
as income, offered by fixed income secur- 
ities has become more and more illusory. 
Its effect upon estates of minors and in- 
competents, even and perhaps particu- 
larly where they are small in size, can 
and will be devastating unless guardians 
and conservators are given the power to 
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offset it. In this connection, many statutes 
concerning investments by guardians and 
conservators were enacted at a time when 
“grade A” bonds afforded a much more 
real sort of security than they do today, 
At the same time many equities have now 
achieved a highly respectable status as 
investments. 


The tendency is toward a liberalization 
of the investment limitations on the 
guardian and conservator as well as on 
the trustee. However, some states con. 
tinue to distinguish between the two 
classes of fiduciaries, e.g., California, 
Illinois, Kansas, Maryland, Massachv- 
setts, Minnesota, North Dakota, Okla- 
homa and Texas. The _ distinction js 
primarily characterized by the trustee 
being controlled in his investments by 
the “prudent man” rule, whereas the 
guardian is under a “legal list” limita. 
tion, see e.g., the foregoing except Mary- 
land and North Dakota. There is no real 
basis for this distinction. and recent stat- 
utory liberalization applicable to invest- 
ments by both classes of fiduciaries 
tends to substantiate this belief, see e.g, 
Colorado, New Jersey, New Mexico, New 
York, Tennessee, Utah and Washington; 
cf. Florida. 

A further anomaly is the requirement 
in some states, in addition to a legal 
list, of advance court approval of any 
investment by a guardian, see e.g., IIli- 
nois, Oklahoma, Ohio and Nebraska. Re 
gardless of the part actually played by 
the court under such a provision, its 
participation makes for duplicity and 
unnecessary delay. If the guardian can- 
not be trusted to stay within the legal 
list, and this is what such a provision 
implies, then the court should be able to 
act without the limitations of a legal list. 
On this assumption, the court would ap- 
prove or disapprove investments without 
the limitation of a legal list upon deciding 
whether the investment is or is not for 
the best interests of the particular estate 
involved. 

Some states having a legal list in effect 
include such a provision by permitting 
the guardian to make investments other 
than those within the legal list so long 
as there is court approval, see e.g., lowa, 
Louisiana and Pennsylvania. Other states 
provide that certain classes of invest- 
ments may be made pursuant to a legal 
list while other classes of investments 
require court approval, see e.g. Rhode 
Island, Georgia, California and Mary- 
land. The very fact that court approval 
is deemed necessary for some classes of 
investments indicates that at least with 
respect to those classes the legal list 
approach is open to a serious criticism 
of inflexibility. So long as it is assumed 
that the guardian is not able properly t 
invest without some external standard 
or check, it seems more desirable to limit 
the external standard or check to but 
one procedure rather than two or dual 
procedures, and if there is to be but one, 
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court approval appears to be more adapt- 
able to present day needs than lists of 
legal investments. 


But it is to the merits of the assump- 
tion that an external standard or check 
is necessary that arguments supporting 
the most liberal type of statute concern- 
ing all fiduciary investments are force- 
fully, and the Committee believes sound- 
ly, directed. This type of statute finds its 
embodiment in the prudent man rule. 


In those states where, for one reason 
or another, there would be no possibility 
of procuring the enactment of a prudent 
man statute for guardians and conserv- 
ators, a compromise solution may be af- 
forded by a combination legal list- 
prudent man rule investment control 
which allows a certain percentage of the 
estate to be invested in legals and the 
remainder to be invested under a prudent 
man formula, see e.g., New Hampshire 
(50%), New Jersey (40%), New York 
(35%), and North Dakota (corporate 
fiduciaries 50%). Such a framework for 
guardians’ and conservators’ investments 
has been criticized, on the ground that it 
might operate as a sort of limiting stand- 
ard upon trustees’ investments even in 
states where trustees are given 100% 
prudent man powers. But whatever in- 
vestment standard is considered best, 
there is no need to distinguish as between 
particular classes of fiduciaries, except 
that a guardian or conservator, who is 
subject to judicial supervision in any 
event, ought to be able, even in states 
where trustees are not judicially super- 
vised, to procure ex post facto approval 
of his investments upon a hearing on any 
periodic account required of him. 


In three states, fiduciaries are 
cluded from making investments’ in 
obligations of private corporations by 
constitutional proscription on legislation 
to that effect, see Alabama, Montana and 
Wyoming. Only last year Colorado re- 
moved such a provision from its con- 
stitution. And Pennsylvania abolished a 
similar provision in 1935. 


pre- 


Such a constitutional provision gives 
rise to efforts by the courts to circum- 
vent it to allow fiduciaries necessary free- 
dom of investment, see Sims v. Russell, 
236 Ala. 562, 183 So. 862 (1938) (guar- 
dian may constitutionally lend money 
upon the sole security of stocks and 
bonds of a private corporation); Jn re 
Durrin’s Estate, 154 P. (2d) 348 (Wyo. 
1944) (provision directed only against 
the legislature, and not the courts). It 
seems further to be clear that such a 
proscription is incompatible with the 
present day trend toward the prudent 
man rule of investment. 


Twenty-four other states have no ex- 
press statutory coverage of guardian 
investment in private equities, see Ari- 
zona, Arkansas, California, Florida, 
Georgia, Illinois, Iowa, Kansas, Louis- 
lana, Maryland, Massachusetts, Minne- 
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sota, Mississippi, Missouri, North Car- 
olina, North Dakota, Ohio. Oklahoma, 
Rhode Island, South Dakota, Texas, Ver- 
mont, West Virginia and Wisconsin. 
Some of these states provide for court 
approval of other investments, in which 
case private equities might thereunder 
be authorized in certain cases. Fifteen 
states provide for investment in private 
equities by virtue of the adoption of the 
prudent man rule with regard to guar- 
dians, see Colorado, Connecticut, Idaho, 
Maine, Michigan, Nevada, New Hamp- 
shire, New Jersey, New Mexico, New 
York, Oregon, Tennessee, Utah, Vir- 
ginia and Washington. Five states and 
the District of Columbia expressly cover 
private equities under legal lists, see 
Indiana, Kentucky, Nebraska, Pennsyl- 
vania and South Carolina. Three states 
provide under legal lists for investment 
by guardians in equities of industrial cor- 
porations, see Delaware, New Jersey and 
Virginia. Virginia also provides for in- 
vestment under a legal list in finance 
corporation equities. 


In summary, twenty-four states have 
no provisions whatsoever as to _ in- 
vestment in private equities, three have 
express provisions prohibiting such in- 
vestment, and twenty-one states and the 
District of Columbia have express pro- 
visions, whether under the prudent man 
rule or a legal list, for some kind of 
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investment by guardians in private 


equities. 


The reader is referred to C.C.H. Trust 
and Estate Service v. 2, for all state laws 
regulating investments by fiduciaries in 
general. See also 3 Bogert, Trusts and 
Estates c. 30 (1946 and Supp. 1950) for 
similar material. 





[Committee members: Perkins Bass, 
Petersberough, N. H.; James I. Best, Min- 
neapolis; Paul Carrington, Dallas; Earl 
V. Cline, Billings, Mont.; Robert D. Cole- 
man, Indianapolis; Hon. Stephen K. El- 
liott, Southington, Conn.; Harvey B. 
Hobson, Cleveland; Walter B. Humkey, 
Miami; Perris S. Jensen, Salt Lake City; 
Harold A. Kertz, Washington; William 
D. Knight, Rockford, Ill.; John L. Mce- 
Chord, Cleveland; Fred A. Sheppard, St. 
Louis. 
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Bank Doubles Student 
Investment Fund 


Impressed by the first year profit of 
$61.57 in operating its $2,500 practice 
investment fund donated to the students 
of the University of Toledo. The Ohio 
Citizens Trust Co. has now doubled the 
amount. So far as known, this is the 
only venture of its kind in the United 
States. 
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PENSION and PROFIT-SHARING TRUSTS 


FREDERICK E. DONALDSON 


New York; Committee Chairman 


HE Committee’s objective for the 

year was to continue the program 
of fostering the adoption of state statutes 
exempting pension and profit-sharing 
trusts from the rules against perpetuities 
and accumulations. The states in which 
such legislation is lacking have been 
listed, and the plan of organization and 
procedure adopted by the Committee has 
been described, in the Committee’s two 
preceding reports. 


During 1950-1951 statutes were adopt- 
ed in Maine and Ohio. Important contri- 
butions were made to the furtherance of 
the Maine legislation by John F. Dana, 
of Portland, who very generously co- 
operated with the Committee. Similarly, 
important contributions were made to the 
furtherance of the Ohio legislation by 
Lewis F. Laylin, of Cleveland, who is a 
former member of the Committee, and 
by Carl H. Tangeman, of Columbus, 
a present member of the Committee. 
Bills introduced in a number of other 
states failed of enactment. It is very 
likely that additional statutes will be 
adopted in succeeding years and it is 
suggested that the Committee continue 
its efforts along these lines. 
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Since the previous report, the follow- 
ing members of the American Bar Asso- 
ciation have offered to assist the Com- 
mittee for their states: James Park, Lex- 
ington, Ky., and H. Payne Breazeale, 
Baton Rouge. 

The memorandum prepared by James 
O. Wynn, of New York City, a member 
of the Committee, which analyzes the 
state statutes previously enacted, is 
available from the chairman to all per- 
sons who are interested in the subject. 

A new matter of utmost importance 
has arisen within the area of the Com- 
mittee’s interest. H.R. 4473, 3456, 4371 
and 4373, pending in Congress, are de- 
signed to permit lawyers and other self- 
employed individuals to make tax-free 
contributions toward their own retire- 
ment incomes. The plan was originated 
by the American Bar Association and 
our House of Delegates has approved the 
plan. 

Spearhead of the Association’s activ- 


ity has been the special Committee of 
which George Roberts of New York jg 
chairman. Strong support has been given 
to the bills by the New York State Bar 
Association, by the bar associations in 
New York City, by the Illinois State Bar 
Association and other state and local 
groups. 

It has been suggested that our Com- 
mittee, which has previously drafted 
model pension and profit-sharing plans 
and trust agreements for the assistance 
of lawyers, might engage in the prepar- 
ation of a model plan and agreement for 
the consideration of bar asociations in 
setting up plans, should the bills become 
law. Such a model might also aid lawyers 
retained to draft plans and agreements 
for medical societies and other profes- 
sional, agricultural, labor and trade as- 
sociations seeking, to obtain the benefits 
of the law for their members. 


[Committee members: David E. Bron- 
son, Minneapolis; Bernard E. Farr, 
Larchmont, N. Y.; Richard H. Forster, 
Los Angeles; Howell W. Kitchell, Chi- 
cago; William K. Stevens, Chicago; Carl 
H. Tangeman, Columbus, Ohio; James 0. 
Wynn, New York.] 








MODEL PROBATE CODE 


PAUL E. BAYSE 


San Mateo, California; Committee Chairman 


N the decade 1931-1941 seven states 

(California, Florida, Minnesota, Ohio, 
Illinois, Kansas and Nevada) had adopt- 
ed entirely new probate codes. Since 
the approval of the Model Probate Code 
by this section in 1946 general revisions 
of probate laws have not been numerous. 
The first general use of this Code was 
made by Arkansas in 1949 which adopt- 
ed an entirely new code largely based 
upon the Model Code. 


One other significant development has 
occurred this year in Indiana. There a 
complete revision of its probate laws was 
presented to the legislature. This re- 
vision, patterned largely on our Model 
Probate Code, had been in the process of 
study and consideration for two years 
by a Study Commission appointed by 
the previous legislature. Their efforts 
were enthusiastically recommended by 
judges, lawyers and several bar asso- 
ciations. The bill as drafted passed the 
Senate but met opposition in the House 
where it remained in Committee and 
hence failed to pass. However, the Legis- 
lature directed the Study Commission to 
continue its work and to offer its bill at 
the next session, and also to prepare a 
bill on Trusts to be offered at the same 
time. The Committee in charge of this 
drafting have high hopes of its accept- 
ance at the next legislative session. 

Professor Lewis M. Simes addressed 
Bar Associations both in Missouri and 
Nebraska on the subject of the Model 


Probate Code. Committees have been ap- 
pointed in each of those states to con- 
sider the revision of existing probate 
law. 


Another significant development con- 
cerns the Model Small Estates Act spon- 
sored by the Commissioners on Uniform 
State Laws. The purpose of this Act is 
to simplify the administration of small 
estates and to make possible an early 
distribution to the surviving members of 
a decedent’s family when the rights of 
creditors would not be adversely affected. 
Over a period of nearly two years our 
Committee has given its aid to the Com- 
missioners in the task of drafting this 


Act which was presented to them for | 


the first time last year in Washington. 
It was again considered and officially 
approved by them just before this meet- 
ing. 

Because it is readily adaptable to ex- 
isting probate laws of almost every state, 
because it does not involve a complete 
revision of all laws on the subject of 
probate, because it provides an efficient 
solution to an important and common 
problem, and because of its popular ap- 
peal, we have every reason to believe that 
it will receive the attention of a sub- 
stantial number of states in the near 
future. 

[Committee members: Thomas E. At- 
kinson, New York; Fred T. Hanson, Me- 
Cook, Neb.; B. F. Harris, Richmond, 
Ind.; R. G. Patton, Minneapolis.] 


TRUSTS AND EsTATES 


$100, 
ticipe 


fiduc’ 


ities 


Secti 
by P 


clude 
probs 
of or 
urer, 
sons 


pears 
ficiar 
limits 
woul 
prope 
ment 


pleas 
in pr 


to st 
to pr 
fore 
with 


whon 
will t 
statu 
ly m 
did e 
must 
mont 
claim 


State 
blind 
paid 


trato 
join » 
feder 
deced 
sent 

or w: 
taxat 


care 
rule. 


*Ley 
vious] 
ences 


Oct 


» of 
c is 
iven 
Bar 
3 in 
Bar 
ocal 


‘om- 
fted 
lans 
nce 
par- 
for 
; in 
ome 
vers 
ents 
fes- 
as- 
efits 


ron- 
arr, 
ster, 
Chi- 
Sarl 
s 0. 


con- 
bate 


con- 
pon- 
orm 
t is 
mall 
arly 
s of 
3 of 
ted. 
our 
om- 
this 
for 
‘ton. 
ally 
eet- 


ex- 
‘ate, 
lete 
of 
ient 
mon 

ap- 
that 
sub- 
ear 


Me- 
ond, 


TES 


STATE LEGISLATION ON TRUSTS AND ESTATES 


CONNECTICUT 


Act 71: Increases from $50,000 to 
$100,000 limit on individual account par- 
ticipation in common trust fund. 

Act 75: Extends to foreign corporate 
fiduciaries authority to register secur- 
ities in name of nominee. 

Act 152: Makes technical changes in 
Section 6834 relating to financial reports 
by Probate Judges. 


Act 153: Amends escheat statute to in- 
clude real property and to empower 
probate court, within thirty years of date 
of order directing payment to state treas- 
urer, to modify order and determine per- 
sons entitled to funds. 

Act 244: Provides that where it ap- 
pears that legatee, distributee or bene- 
ficiary not residing within territorial 
limits of United States or its possessions 
would not have benefit, use or control of 
property, Probate Court may order pay- 
ment to State Treasurer. 


Act 250: Extends to court of common 
pleas power to appoint guardian ad litem 
in proceeding pending before it. 

Act 344: Repeals Section 7045 relating 
to stock dividends and rights accruing 
to principal of trust created on or be- 
fore July 1, 1939 (to eliminate conflict 
with Section 6902). 


Act 372: Allows surviving spouse for 
whom no provision has been made by 
will to elect whether he or she will take 
statutory share (Section 598 (a) former- 
ly mentioned only case where provision 
did exist in will); notice to take share 
must be filed in Probate Court within two 
months after expiration of time for filing 
claims. 


H.B. 903: Amends section granting 
State a claim against estate of aged or 
blind recipient of assistance for amounts 
paid “in his behalf” as well as directly. 


ILLINOIS 


S.B. 527: Gives executor, adminis- 
trator, guardian or conservator power to 
join with spouse or ward in making joint 
federal or state income tax return for 
decedent or ward and spouse and to con- 
sent to gifts made by spouse of decedent 
or ward for purposes of federal or state 
taxation. 


H.B. 553: Permits trustees of cemetery 
care funds to follow prudent investment 
Tule. 


H.B. 558: Provides that vesting of any 





_ *Legislation in states not included here was pre- 
viously reported in TRUSTS AND ESTATES. Refer- 
ences will be furnished on request. 
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limitation on property however created 
shall not be regarded as deferred for 
purposes of rule against perpetuities be- 
cause limitation is to estate of person 
or to personal representative or to trus- 
tee under will or to take effect on probate 
of will. 


H.B. 609: Authorizes trustees to hold 
stocks, bonds and other securities in name 
of nominee. 


H.B. 610: Permits stock transfer 
agents and corporations to transfer se- 
curities from name of nominee without 
liability in absence of actual knowledge. 


1.B. 668: Eliminates value of timber 
and realty improvements in computing 
amount of bond for guardian or con- 
servator. 


H.B. 975: Amends the Probate Act to 
provide specifically in rules of descent 
and distribution, in provisions for re- 
nunciation and provisions relative to 
dower that 1% interest of personal estate 
and % interest of real estate vest on 
death in surviving spouse to become di- 
vested only upon election of such sur- 
viving spouse to take dower. 


H.B. 976: Amends notice provisions 
concerning sale of real property to sub- 
stitute words “right to elect to take 
dower” for words “inchoate dower right” 
in referring to spouse’s interest which 
can be barred without notice. 

H.B. 982: Permits executors or admin- 
istrators to invest money of estate in 
United States Government obligations 
and those guaranteed by U |S. 


H.B. 1177: Authorizes transfer of se- 
curities registered in joint names with 
right of survivorship to surviving tenant 
without inquiry as to existence of will or 
right of survivor to receive property. 


KANSAS 


H.B. 71: Amends prudent man rule 
statute, enacted in 1949, to permit in- 
vestment in shares of regulated mutual 
investment companies. 


H.B. 78: Provides for representation 
of unborn or unascertained beneficiaries 
by living members of their class or by 
guardian ad litem. 

H.B. 80: Adopts Uniform Principal 
and Income Act. 


H.B. 81: Authorizes nominee registra- 
tion of securities held by corporate fi- 
duciaries. : 


H.B. 82: Absolves transfer agents from 
liability for effecting transfer of secur- 
ities into name of nominee at corporate 
fiduciary’s request. 


H.B. 83: Adopts Uniform Common 
Trust Fund Act. 


H.B. 120: Provides that if survivor 
fails to make election to take under will, 
survivor shall take under will; and re- 
quires probate court to transmit to sur- 
viving spouse a copy of will and this 
law; election to take against will must be 
filed within six months after probate. 


H.B. 123: Extends authority of exe- 
cutor to sell “any property” (formerly 
real estate only) without order of pro- 
bate court where will authorizes sale. 


H.B. 210: Fixes qualifications of pro- 
bate judges, making only lawyers eligi- 
ble in counties having over 24,000 pop- 
ulation (incumbents excepted). 


H.B. 492: Prescribes procedure for 
termination of estate in real property 
on death of life tenant or joint tenant 
and provides for devolution of title there- 
to. 


S.B. 35: Increases permissible fiduciary 
investment in savings and loan shares 
from $5,000 to $10,000. 


S.B. 74: Authorizes microfilming of 
bank and trust company records. 


S.B. 83: Relates to transfer of various 
types of petitions from probate to dis- 
trict court. 


S.B. 143 & 144: Amend provisions re- 
specting inventory by representatives. 


S.B. 256: Permits guardians to invest 
in Federally insured savings and loan 
shares without approval of court. 


MASSACHUSETTS 


Ch. 76: Extends to individual trustees 
power to carry securities in name of 
nominee. 


Ch. 80: Extends power of probate 
court to fix counsel fees to all fiduciary 
administrations as well as estates. 


Ch. 163: Extends from 20 to 50 years 
after death the period within which ad- 
ministration may be taken out. 


Ch. 250: Increases maximum amount 
which may be recovered in action for 
wrongful death from $15,000 to $20,000. 


Ch. 312: Authorizes probate court to 
award party counsel fees and other ex- 
penses incurred in contested proceeding 
in equity or on an account or construc- 
tion matter. 


Ch. 386: Extends 20% surtax on leg- 
acy taxes to cover estates of all persons 
dying during the period beginning Jan- 
uary 1, 1950, and ending December 31, 
1953; this is in addition to the 3% surtax 
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levied under Ch. 729, st. 1941; similar 
extension is made in connection with in- 
come taxes. 


MINNESOTA 


Ch. 79: Relates to allocation of trust 
principal and income from corporate 
stocks. Applies to all trust agreements 
made after effective date of act; all 
wills made by testators who die after 
effective date of act; and all other wills 
and trust agreements when it does not 
impair the obligation of contract or de- 
prive persons of property without due 
process of law. 

Stock dividends and subscription rights 
and proceeds of sale thereof are deemed 
principal; all disbursements of corporate 
assets to stockholders of corporation, 
which are designated by corporation as 
return of capital or as division of corpor- 
ate property, are deemed principal; 
where trustee has option of receiving 
dividend in cash or shares of stock in 
declaring corporation, they are deemed 
income irrespective of option selected 
by trustee. Subject to preceding clause, 
all dividends are deemed income. Act 
does not govern what is income or prin- 
cipal for income tax purposes. 


Ch. 140: Provides that all letters 
issued by the probate courts to represen- 
tatives of estates of deceased persons 
shall state date of death of deceased. 


Ch. 165: Increases from $50,000 to 
$100,000 limit on individual trust partici- 
pation in common trust funds. 


Ch. 177: Defines “war service” in re- 
lation to suspension of powers of fiduciar- 
ies to include “other major military en- 
gagement.” 


Ch. 247: Adopts act providing for 
settlement of disputes respecting the 
domicile of decedents for death tax pur- 
poses. Where Minnesota and one or more 
other states claim to have been the domi- 
cile of decedent at time of his death, 
any executor or taxing official of any 
such state may elect to invoke provisions 
of this act. Any executor may reject the 
election within 40 days — otherwise com- 
missioner of taxation of Minnesota may 
agree with the interested parties to ac- 
cept a certain sum on full payment of 
death taxes due Minnesota, provided the 
agreement fixes the amount to be paid 
other states involved. In absence of 
agreement the act provides for settlement 
of the dispute as to domicile by arbitra- 
tion. The act applies only to cases in 
which each state involved in the dispute 
has a statute similar to this one. 


Ch. 249: Provides that the Minnesota 
estate tax shall be general obligation of 
estate and shall not be apportioned 
among the several beneficiaries unless 
so directed by the will of the decedent. 
Law heretofore provided that estate tax 
should be charged against the interests of 
each beneficiary in proportion to normal 
state inheritance tax paid by each. 
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Ch. 531: Increases from $200 to $500 
amount of wages which employer may 
pay to surviving spouse of employee 
where no personal representative of es- 
tate has been appointed; also permits 
such direct payment of vacation or over- 
time credits. 


MONTANA 


Uniform Simultaneous Death Act has 
been adopted. 


Amends Code Section 91-2406, relating 
to distribution of estates not exceeding 
$3,000. 

Ch. 31: Prohibits inheritance (except 
of mining property), by non-resident 
alien heir or legatee unless latter’s coun- 
try grants reciprocal right of inheritance 
to estates of its decedent nationals. 


NEW YORK 


Ch. 27: Amends Section 100-b(2) 
Banking Law relating to extension and 
modification of mortgage investments, to 
postpone deadline from April 1, 1951, 
to 1953. 


Ch. 72: Modifies application of 1946 
law relating to tax treatment of property 
subject to powers of appointment, de- 
pending upon time of creation and exer- 
cise; adds exception by reference to Sec- 
tion 403 (d) (3) of U. S. Revenue Act 
of 1942; and declares that power created 
by will executed on or before Oct. 21, 
1942, is deemed a power created on or 
before such date if testator dies before 
July 1, 1949, without having republished 
will by codicil or otherwise after Oct. 21, 
1942. 


Ch. 128: Amends Sections 278 and 279 
of Surrogate’s Court Act relating to 
costs and additional allowances in set- 
tling accounts, to raise the per diem 
limits from $25 to $50 in uncontested 
matters, and the basic allowance on con- 
tested matters from $70 to $100. 


Ch. 129: Amends Section 105 S.C.A., 
relating to designation of clerk of court 
by corporate surety, for purposes of 
service of process, by making such desig- 
nation indefinite rather than annual. 


Ch. 149: Amends several sections of 
S.C.A. to make express provision for 
mailing copies of various notices to one 
of the persons who would be required to 
be served personally with citation on 
behalf of infant or incompetent party. 


Ch. 180: Amends Section 23 Personal 
Property Law and Section 118 Real 
Property Law, permitting revocation of 
inter vivos trusts upon written consent 
of all persons beneficially interested 
therein, to provide that a limitation over, 
in trusts created on or after Sept. 1, 
1951, in favor of a glass described only 
as heirs or next of kin or distributees of 
the settlor, or by other words of like im- 
port, does not create a beneficial in- 
terest in such persons. (This law is in- 
tended to eliminate the often litigated 









question of whether such a limitation 
created a remainder or reversion, on the 
answer to which depended the necessity 
of consent and the possibility of revoca. 
tion.) 
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Ch. 215: Increases limit on individua] 
account participation in common trust 
fund to $100,000. 


Ch. 224: Amends Section 248(1) Tax 
Law, relating to limitation of time to 
enforce tax on taxable transfer by non. 
residents, by providing that tax shall 
cease to be lien after 15 years from date 
of accrual. Previously, tax was presumed 
paid after six years as to bona fide pur. 
chasers. 


Ch. 254: Amends Section 272 S.C.A., in 
relation to notice in proceeding to obtain 
moneys paid to State Comptroller. 


Ch. 343: Amends C.P.A. Section 1548 
to provide that income commissions of 
trustees for any given trust year shall be 
allowed and retained only from income 
derived during such year. 


Ch. 344: Amends S.C.A. Section 250-¢, 
extending authority of executor or testa- 
mentary trustee to release claim against 
state for appropriation of real property, 
to cases where power of sale is implied 
as well as expressed by will. 


Ch. 349: Modifies Banking Law Section 
100-b to increase from $100 to $1,000 the 
minimum amount for which a trust. insti- 
tution acting as fiduciary shall pay ‘inter- 
est from 60 days after receipt; ac‘urpv- 
lated or surplus income held for i v@t- 
ment shall be treated as principal 
which interest is payable. 


Ch. 467: Amends S.C.A. Se 
285(5) and 285-a (10) and C.P.AMSec- 
tion 1548, dealing with basis of corf§ni 
sions of fiduciaries, to provide that We 
ever any portion of dividends, intfest 
or rents payable to fiduciary is reqi¥red 
by law to be withheld by payor ford in- 
come tax purposes, amount so withheld 
shall be deemed to have been received 
and paid out. 

















cm 
common 
accounti 

Ch. 3 
right of 
estate. 

Ch. 3 
elective 
proporti 


Ch. 4! 
adminis’ 
from $1 
to $50,0 


Ch. §& 
right of 
erty by 
as well | 
right to 
ciprocal 
to take | 
estates ; 


Ch. 5: 
in provi: 
removal 
and thei 


Ch. 6( 
servator 
funds of 
mon tru 

































Ch. 522: Permits executor, administra- 
tor or other legal representative of non- 
resident decedent appointed in another | 
state or territory in which decedent was 
domiciled to sue in New York courts under 
certain specified restrictions designed to 
protect resident creditors. 


Ch. 626: Amends Banking Law Sec- 
tion 100-c(8) to permit institutions main- 
taining common trust funds to adopt 
quarterly valuation dates other than the 
last business days of January, April, 
July and October. 


Ch. 627: Amends Personal Property 
Law Section 21 relating to investment 
powers of fiduciaries to (1) remove ob 
ligations of State of New York om 
political subdivision thereof from para- 
graph (d); (2) exclude revenue obliga 
tions of public housing authority and sub- | 
ject revenue obligations of other en 
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tities to any conditions imposed by law 
gynder which issued; (3) add another 
qualification (secured agreement with 
government) under which public housing 
obligations may become eligible; and (4) 
exclude the value of any investment in a 
legal common trust fund in determining 
the aggregate market value of a trust 
and the maximum 35 per cent permitted 
under the Prudent Man Rule. 


Ch. 778: Amends Banking Law Sec- 
tion 100-c(9) relating to notice on com- 
mon trust fund accountings. 


Ch. 830: Adds new law to permit con- 
version or merger of national banking 
association with state bank. 


OREGON 


Ch. 79: Authorizes establishment of 
common trust funds and dispenses with 
accounting unless ordered by court. 

Ch. 305: Repeals provision regarding 
right of married woman to devise real 
estate. 

Ch. 386: Subjects surviving spouse’s 
elective interest in personal property to 
proportionate share of death taxes. 


Ch. 493: Revises fees of executors and 
administrators to 7% of first $1,000; 4% 
from $1,000 to $10,000; 3% from $10,000 
to $50,000; 2% on excess. 


Ch. 519: Revises statute governing 
right of non-resident alien to take prop- 
erty by succession or will to include real 
as well as personal property, and makes 
right to receive same conditional on re- 
ciprocal right of United States citizens 
to take property and money from foreign 
estates; alien has burden of proof. 


Ch. 520: Makes substantial revision 
in provisions governing appointment and 
removal of guardians and conservators, 
and their powers and duties. 


Ch. 600: Permits guardians and con- 
servators, with court approval, to invest 
funds of ward in participations in com- 
mon trust funds. 


| 
‘ | WEST VIRGINIA 


S.B. 53: Adopts prudent man rule for 
investments by or in behalf of charitable 
institutions. 


WISCONSIN 


Ch. 37: Empowers court to appoint 
special trustee during necessary delay in 
appointment of permanent trustee. 


Ch. 71: Increases widow’s allowance of 
Personal property from $200 to $400. 


Ch. 252: Adopts Uniform Ancillary 
Administration of Estates Act. 


Ch. 253: Adopts new provisions gov- 


erning proof and probate of foreign 
Wills, 


Ch. 315: Extends corporate fiduciary’s 
Power to register securities in name of 
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nominee to inter vivos trusts as well as 
other fiduciary capacities. 


Ch. 404: Amends investment statute 
to define “corporation,” in which 35% of 
trust or guardianship funds exceeding 
$15,000 may be invested, to include in- 
vestment companies which are common 
law trusts as well as those which are 
corporations. 

Ch. 579: Permits fiduciary, with ap- 
proval of court, to retain and pay 
premiums on annuities, endowment pol- 
icies, life insurance policies, and accident 
and health policies benefiting beneficiary 
or ward or their dependents. 

Ch. 639: Permits extension of time for 
filing claims against estate to any time 


ara 
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prior to approval of final account instead 
of 60 days after expiration of original 
period for filing. 


WYOMING 


Ch. 148: Amends procedure for final 
settlement and distribution of estates. 


[Committee members: Melvin R. Berg- 
man, Toledo; C. B. Brewster, Philadel- 
phia; Charles F. Grimes, Chicago; Frank 
L. Hinckley, Jr., Providence; Warren L. 
Jones, Jacksonville, Fla.; J. Seymour 
Montgomery, Princeton, N. J.; Eleanor 
M. Moody, Boston; T. Raber Taylor, Den- 
ver; J. Grahame Walker, Washington; 
Delvy T. Walton, Lincoln, Neb.] 






Out of our unusual background in all matters per- 


taining to real estate we have developed the most active 


local Escrow Service. Our Escrow Officers are equipped by 


experience and training to meet and solve difficult problems 


which so often arise in completing a transfer. When your cus- 


tomers, both personal and corporate, require a closing in 


Chicago, you can safely recommend the use of our Escrow 


Department. The fullest cooperation is assured. 


CHICAGO TITLE ano TRUST COMPANY 


_111 West Washington Street, Chicago 2, Illinois 
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BUSINESS INTERESTS 


Business Purchase Agreements. By Ray 
and Hammonds. Trusts and Estates, Aug. 
1950—Vol. 89, No. 8, Pg. 523. 

Problems arising where stock of closed 
corporation is involved — unreasonable 
accumulation of surplus — dividend dis- 
tribution — professional partnerships — 
teamwork in drafting and outline for 
agreement. 


Double Problem of Deceased Business 
Associate. By William R. Spinney. Taxes 
— The Tax Magazine, June, 1951 — Vol. 
29, No. 6, Pg. 441. 

Partnerships — sole proprietorships 
— sons of partner — liquidation vs. re- 
tention of business interest — purchase 
and sale agreements — valuation of 
business interests — special circum- 
stances in valuing business interests — 
future planning. 


DECEDENTS’ ESATES 


“Streamlining” the Administration of 
Small Estates. By Joseph Gricar, 49 
Michigan Law Review — Nov., 1950. 

Probate — simplified and inexpensive 
administration of small estates — de- 
tailed treatment of model probate code 
and new statutes in Arkansas, Florida, 
Pennsylvania and District of Columbia 
— appendix cites similar statutes of 
Alabama, California, Colorado, Delaware, 
Michigan, Nebraska, New Mexico, North 
Carolina, Ohio, Oregon, Tennessee, Ver- 
mont, Virginia, Washington, West Vir- 
ginia and Wisconsin. 


Declarations of Death — A New In- 
ternational Convention. St. John’s Law 
Review — Dec., 1950. Vol. XXV. 

Discusses conference convened by 
United Nations on declaration of death 
of missing persons — effects of declar- 
ations of death — application for and 
issuance of declarations. 


Power of State to Discriminate Against 
Federal Government by Testamentary 
Transfer Statute. By Gordon Heuschen. 
49 Michigan Law Review 624 — Feb., 
1951. 

Discussion of U. S. v. Burnison, 339 
U. S. 87 — Court upheld as constitutional 
a state statute disallowing a testament- 
ary gift to the United States — such 
a statute must not be arbirary and un- 
reasonable. 


ESTATE PLANNING 
Estate Planning. By Otterbourg, Col- 
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lins & Kellam. Trusts and Estates — 
July, 1950. Vol. 89, No. 7, Pg. 436. 
Three-way discussion of roles of at- 
torney, trustman and underwriter — 
what is estate planning? — what ser- 
vices it involves — marshalling of facts 
— business aspects involved — summary 
of a typical problem in estate planning 
— elimination of unnecessary taxes — 
role of lawyer, trustman and under- 
writer and the “rules of the game.” 


A Specimen Estate Plan. Taxes — The 
Tax Magazine — Aug., 1950. Vol. 28, No. 
8, Pg.°733. 

Maximum marital deduction — dupli- 
cation of estate transfer costs — pro- 
posed distribution of estate assets. 


Human Factors in Estate Planning. 
By Reginald C. Short. Trusts and Es- 
tates — Aug., 1950. Vol. 89, No. 8, Pg. 
510. 

Alternative to tax approach and new 
business development is to stress human 
factors in descent of property — human 
problems constitute powerful argument 
for planning — emphasis on simplifica- 
tion of language. 


Hints on Estate Planning. By C. A. 
Jerry. Trusts and Estates — Sept., 1950. 
Vol. 89, No. 9, Pg. 580. 

Definition and comments — guides — 
shrinkage and liquidity — powers to 
executors — business interests — gifts 
and trusts — co-ordinating professional 
services. 


Some Tax Pitfalls in Estate Planning. 
By Dana Latham. Trusts and Estates — 
Nov., 1950. Vol. 89, No. 11, Pg. 757. 

Preparation of Wills — joint wills — 
support of dependents — gifts — living 


trusts and the Clifford case — testa- 
mentary trusts attacked — life insurance 
phases — marital deduction. 


Using Inter-vivos Gifts in Estate Plan- 
ning. By Winfield T. Durbin. Taxes — 
The Tax Magazipe — Dec., 1950. Vol. 28, 
No. 12, Pg. 1147. 


Opportunities for tax savings through 
gifts are presently favorable — outright 
gifts v. gifts in trust — avoidance of 
possible taxation of income to settlor — 
avoidance of estate tax — contemplation 
of death — new survivorship test — 
property transferred — life insurance — 
revocable insurance trust v. named bene- 
ficiary — installment options. 


Estate Planning — Powers of Ap- 
pointment. By A. James Casner. Harvard 
Law Rev. — Dec., 1950. Vol. 64, Pg. 185. 
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Estate Planning Since 1948. By G. Van| ity — 

Velsor Wolf. Taxes — The Tax Magazine] tax a 


— March, 1951. Vol. 29, No. 3, Pg. 193.° incom 

Estate taxes — gift taxes — review of 
some possibilities under present law with 
examples to illustrate pitfalls. Technical 
Changes Act of 1949 — Revenue Act of 
1950 — prospective legislation — treas- 
ury recommendations. 
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Estate Planning in the Face of Infla- 
tion. By Rene A. Wormser. Trusts and 
Estates — June, 1951. Vol. 90, No. 6, 
Pg. 376. 

Liquidity, flexibility, and creating 
capacity to work are cardinal rules — 
flexibility illustrated — use of insurance. 
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Popular Estate Delusions. By Henry 
Blumberg. Trusts and Estates —June, 
1951. Vol. 90, No. 6, Pg. 368. 


Misconceptions about wills and joint 
tenancy — tax saving opportunities — 
after-death income — joint ownership 
foibles — use of living trusts — trust 
of business stock — gift tax overempha- 


( 
sized — why a corporate fiduciary ? PEN! 


GIFTS 


Philanthropic Giving. Trusts and Es- and E 


tates —Dec., 1950. Vol. 89, No. 12, Pg. 11, Pg 
860. Effe 
Describes “Philanthrepic Giving” privat 


book by F. Emerson Andrews, published] pender 
by Russell Sage Foundation, New York. 
Deemed important to those called upon Zw 
to advise on or direct philanthropic giv- 
ing. 

Charitable Foundations and _ 
Matters under the 195@ Revenue Act —| 
By Berrien C. Eaton, Jr. 37 Virginia 
Law Review 1 & 253 — Jan. & Feb., 1951. 

An extended and detailed analysis of 
various charitable foundations incuding 
charitable trusts and corporations — 
emphasis upon tax aspects — business | 
significance — treatment of recent cases | 
in the field. 

(Abridged version published in Trusts 
and Estates, April & May 1951, Vol. 
90, Pg. 220 & 304. 
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LIFE INSURANCE 


Life Insurance and Estate Planning. 
Trusts and Estates — Dec., 1950. Vol. 
89, No. 12, Pg. 860. 

Describes book “Life Insurance and 
Estate Tax Planning” by William J. 
Bowe, Vanderbilt University Press. 
States it offers suggestions for tax min- 


| imization, avoidance of indirect payment 
| problems, qualification for marital deduc- 


tion and classification of survivor-pur- 
chase agreements. 


Life Insurance Trusts. By Reuel L. 
Olson. Trusts and Estates — Jan., 1951. 
Vol. 90, No. 1, Pg. 17. 


Discusses applicable section of the In- 
ternal Revenue Code governing taxabil- 
ity — methods of avoidance — combining 
tax advantages — taxability of excess 
income — tax cases cited. 


Insurance and the Will. By Stuart A. 
Monroe. Trusts and Estates — March, 
1951. Vol. 90, No. 3, Pg. 166. 


Instruments controlling disposition of 
property should be co-ordinated and in- 
tegrated with life insurance program 
— areas of integration — payment of 
taxes — will and life insurance policies 
should be harmonized and integrated for 
maximum effectiveness. 


Taxation of Life Insurance and An- 
nuities. By Walter D. Freyburger. Trusts 
and Estates — April, 1951. Vol. 90, No. 
4, Pg. 256. 

Income, gift and estate tax rules ex- 
amined — taxation of installments — 
deductibility of premiums — death pro- 
ceeds — gift tax questions — estate tax 
questions — indirect payment — marital 
deduction. 


PENSION AND PROFIT SHARING 


FUNDS 


New Social Security Law and Private 
Pension Plans. By Henry W. Otis, Trusts 
and Estates — Nov., 1950. Vol. 89, No. 


11, Pg. 748. 


Effect of new social security law on 
private pension plans — benefits inde- 
pendent of social security — benefits 


Lz, 





which include social security — additional 
benefits to higher paid employees — con- 
tributory plans — opportunity for more 
plans. 


Mutual Funds as Investments for Profit 
Sharing Plans. By Dudley F. Cates. 
Trusts and Estates — Nov., 1950. Vol. 
89, No. 11, Pg. 766. 


Flexibility may be both the strength 
and the weakness of profit sharing — 
consider purchasing power of benefits — 
tempering risks — profit sharing trustees 
buying managerial experience. 


Impact of Private Pension Plans Upon 
Economy. By Laurence J. Ackerman. 
Trust Bulletin — March, 1951. Pg. 22. 


Effect of industrial pensions on Union 
strength — the Union policy regarding 
taxes — living standard based on pro- 
duction — effect of limited coverage — 
impact of employee turnover — older 
worker and early retirement — subsi- 
dizing employers for older workers — 
effect on the economy and business activ- 
ity. 


Common Stocks and Pension Funds. 
By Paul I. Wren. The Trust Bulletin — 
March, 1951. Pg. 27. 


Discusses subject of investing pension 
funds common stocks terminal 
funding plan — covering past service — 
diversification and growth factors of 
common stocks — bonds not a substitute 
— greater yield is important — arm 
against pitfalls — actuaries lose book 
value — right to postpone contributions 
— holding company’s own stock. 


How to Terminate a Pension Trust. 
By Harmon Ackerman. Taxes — The Tax 
Magazine — May, 1951. Vol. 29, No. 5, 
Pg. 405. 

Ten-year rule of Treasury Department 
is, only a prima-facie rule and not a 
statute of limitation. Neither is the de- 
fense of res judicata available. Insured 
— approved plans — termination pro- 
cedure. 


Transfer of Pension Plan Carryovers. 
The Yale Law Journal — Vol. 60, No. 3, 
Pg. 541. 
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The article discusses pension situations 
and the tax questions involved when two 
companies merge. 


POWERS OF APPOINTMENT 


Some Problems With Powers. By Dan- 
iel M. Schuyler. 45 Illinois Law Review 
57 — March, April, 1950. 

An eminently practical discussion 
touching what constitutes exercise, rights 
of creditors, the rule against perpetuities, 
the problems of the trustee holding 
property subject to a power, and other 
questions with many helpful suggestions 
to the draftsman. 


Provisions for Trusts and Powers of 
Appointment. By Austin Fleming. Uni- 
versity of Illinois Law Forum — Fall, 
1950. Vol. 1950, Pg. 341. 

Specific clauses of testamentary trusts 
examined for obtaining full advantage 
of marital deduction dispositive 
clauses suggested — general and special 
powers of appointment under federal tax 
regulations and Illinois law discussed — 
advisability of using various forms of 
charitable trusts and possible court in- 
terpretations. 


Trusts Under Powers of Appointment. 
By Montgomery and Suchin. Trusts and 
Estates — March, 1951. Vol. 90, No. 3, 
Pg. 162. 


Fundamental of trust law is that an 
instrument which exercises power of ap- 
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pointment is to be read into the instru- 
ment creating the power — application 
of perpetuities rule — compensation ques- 
tions — how to avoid dangers — matter 
of intent — general application. 


TAXES 


The Revenue Act of 1950. By Charles 
L. B. Lowndes. North Carolina Law Re- 
view — Feb., 1951, Vol. 29, No. 1, Pg. 
111. 

Stop gap measure — makes far-reach- 
ing changes in loophole closing provisions 
which merit careful analysis — discusses 
both income and estate taxes and makes 
rather detailed and interesting comments. 


(See also articles by Chester C. Hilin- 
ski, 99 Univ. of Pennsylvania Law Re- 
view 455 — Jan., 1951; and Richard 
Deutsch, Taxes — The Tax Magazine — 
April, 1951. Vol. 29, No. 4, Pg. 309. 


Maritial Deduction Problems. By 
Thomas S. Edmonds. Trusts and Estates 
— July, 1950. Vol. 89, No. 7, Pg.. 440. 


Solving questions on exercise of power 
of appointment by surviving spouse 
provision to pay accrued or undistributed 
income in marital trust to spouse’s execu- 
tor may violate rule against perpetuities 





— consideration to be given to tax im- 
pact on spouse’s estate — charging trust 
with part of administration expenses — 
unintentional exercise of power — trus- 
tee’s duties on death — proper distri- 
butee of trust — to spouse’s executor or 
direct to appointee. 


Major Tax Problems of 1950. Trusts 
and Estates — July, 1950. Vol. 89, No. 7, 
Pg. 487. 

Compendium of 26 papers presented 
at Second Annual Institute on Federal 
Taxes in book published by Matthew 
Bender & Co., Albany. Covers — re- 
sponsibilities of tax advisor — gifts un- 
der 1948 Revenue Act — income and 
deductions of a decedent — distribution 
of estate income — beneficiaries’ power 
to invade trusts. 


Federal Estate and Gift Taxation. 
Trusts and Estates — July 1950. Vol. 89, 
No. 7, Pg. 487. 

University Casebook Series by William 
C. Warren and Stanley S. Surrey of 
Columbia and California. Published by 
The Foundation Press, Brooklyn. Gives 
background material and states it is a 
refreshing approach to both taxes as an 
interrelated subject. 


Federal Tax Notes. By Samuel J. 











Trustmen at 6th Annual Trust Development School, conducted by Trust Division, 
Illinois Bankers Association, August 12 to September 1, at Northwestern University. 


Front row, |. to r.: Donald H. Wallingford, American National Bank and Trust Co., 
Chicago; Wallace G. Mathis, Citizens Fidelity Bank & Trust Co., Louisville; Gene W. 
Brandon, LaSalle National Bank, Chicago; Nelson L. Barnes, City National Bank and 
Trust Co., Chicago. 


Middle row, |. to r.: James P. McClain, Central National Bank, Cleveland; Bernard J. 
Beazley, Exchange National Bank; Chicago; Roland H. Tornblom, City National Bank, 
Council Bluffs, lowa; Robert N. Ross, City National Bank and Trust Co., Chicago; Kirk 
E. Sutherland, Secretary, I.B.A.; Harold J. Clark, Attorney, Director of the School; Stanley 
L. Leengren, Mercantile National Bank, Chicago; Theodore Friedemann, Northern Trust 
Co., Chicago; Arthur H. Proehl, Chicago Title and Trust Co.; Donald H. Miller, Union 
Bank and Trust Co., Bethlehem, Pa.; Adlai S. Grove, Jr., Trust Company of Georgia, 
Atlanta; John W. Pring, Northwestern National Bank, Minneapolis. 


Back row, |. to r.: Henry F. Schricker, Jr., Irwin-Union Trust Co., Columbus, Ind.; Philip 
K. Dressler, Marshall & Ilsley Bank, Milwaukee; Richard Dowell, Illinois National Bank, 
Springfield; Charles Connell, Harris Trust & Savings Bank, Chicago; Charles Meili, 
Northern Trust Co.; Hervey E. Benson, Central National Bank & Trust Co., Peoria; Thomas 
E. McFarland, Lincoln Rochester (N. Y.) Trust Co.; Mark O. Thomas, Continental 
Illinois National Bank and Trust Co.; Kenneth C. Pfarrer, Crocker First National Bank, 
San Francisco; Donald Le Buhn, LaSalle National Bank, Chicago; James M. Arrison II, 
Girard Trust Corn Exchange Bank, Philadelphia; Axel Strom, First National Bank, 
Chicago; Frank Knisley, Fidelity Trust Co., Pittsburgh. Joseph A. Anderson, Merrill 
Anderson Co., New York, is not in the picture. 
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Aliens and the Estate and Gift Tax | these 
Law. By Henry Schneider. Taxes — The | the s 
Tax Magazine — Aug., 1950. Vol. 28, | jness 
No. 8, Pg. 715. 

Resident and nonresident aliens — La 
“Residence” and domicile as defined by | Tran: 
regulations — taxability of resident | lard 
aliens — taxability of nonresident aliens | J. Bi 
as to estate and gift taxes. vania 

Th 

Taxation of Non-resident Alien Es- | jnval 
tates. By Franz M. ‘Joseph. Trusts and] with 
Estates — Aug., 1950. Vol. 89, No. 8,] he ec: 
Pg. 516. Bickf 

Determination of domicile — what is | the n 
the gross estate of a non-resident alien ' wishe 
— joint property — discusses question of | gatio 
situs of property of non-resident aliens | 
— exceptions to situs rule — where non- Fe 
resident alien is engaged in business in| ily C 
United States — tax conventions vary feller 
situs rules — deductions and credits al- | Nov., 
lowed — conventions change deductions Be: 
— duties of personal representative —}| know 
exchange of information. ation 

impo’ 

Inter-vivos Trust for a Minor: Its Es- | value 
tate Tax Aspect. By Henry Schneider. | tion. 
Taxes — The Tax Magazine Sept., 

1950. Vol. 28, No. 9, Pg. 825. Ta 

Tax traps lurk in estate tax provisions M. ai 
affecting inter-vivos trusts created by Tax 
father for minors — relevant code pro- No. | 
visions — general pattern of trust — Co 
grantor as trustee or co-trustee — inde- | probl 
pendent trustee. trust 

in mi 

Section 101 (6). By Harry W. Wolk-| for t 
stein. Taxes The Tax Magazine —J]| savin 
Sept., 1950. Vol. 28, No. 9, Pg. 847. gift 

Tests required to obtain an exemption 
under Section 101 (6): General purpose 
and primary functions and activities of 
the organization are principal matters | 
to be considered — new slant on “organ- 
ized” — Second Sun-Herald case — 
dower rights — another case of widow’s | y 
prerogative — “private purposes” — 
belated conformance with statute not ac- 
ceptable — reversal of established legal | 
precedent. 


A Marital-Deduction Trust Nontax- 
Formula Will Clause. By William R. 
Spinney. Taxes — The Tax Magazine — 
Sept., 1950. Vol. 28, No. 9, Pg. 855. 


Why the language of the code is to be | 
preferred in drafting will clauses. 


Effect of Estate, Inheritance, and Gift 
Taxes on the Concentration of Business | 
Enterprises. By Edward N. Polisher. 

55 Dickinson Law Review 1 — Oct., 1950. i 


The valuation which will be placed on 
the business interest by the estate tax 
authorities, which in turn determines 
in part the amount of such taxes to be- | 
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come payable; steps to assure conversion 
into cash of estate assets, which may 
include the ‘business interest, at a fair 
and reasonable price without drastic 
sacrifice in values. The combination of 
these two factors creates the threat to 
the survival of small or closely held bus- 
iness interests. 


Lawyers Tax Manual — Procedure, 
Transactions, Forms. By Alfred S. Pel- 
lard and Successful Tax Practice. By Q. 
J. Bickford. 99 University of Pennsyl- 
vania Law Review 120 — Oct. 1950. 

These reviews describe the manual as 
invaluable in providing the practitioner 
with the necessary background so that 
he can recognize the tax question, and 
Bickford’s book as going far to answer 
the needs of the general practitioner who 
wishes to get the feel of actual tax liti- 
gation. 


Federal Estate Tax Valuation of Fam- 
ily Corporation Stocks. By R. L. Rocke- 
feller. Taxes — The Tax Magazine 
Nov., 1950. Vol. 28, No. 11, Pg. 1031. 

Best method to follow 





known — valuation specialists — valu- 
ation methods — basis of valuation — 
importance of valuation factors — book 


value — lack of marketability — liquida- 
tion. 


Tax Advantages of Gifts. By Benjamin 
M. and Samuel S. Becker. Taxes — The 
Tax Magazine — Nov., 1950. Vol. 28, 
No. 11, Pg. 1036. 

Conservation of estate presents serious 
problems — utilization of testamentary 
trusts, marital deduction and life estate 
in minimizing death taxes — use of gifts 
for tax saving — hypothetical case — 
savings in income taxes — gifts within 
gift tax exemption and exclusions — 


For 
ANCILLARY SERVICES 


TEXAS 


not too well’ 


marital deduction — factors other than 
tax savings — gift of life insurance — 
contemplation of death. 


Residue Formula for Maximum Marital 
Deduction. By Kiley and Golden. Trusts 
and Estates — Nov., 1950. Vol. 89, No. 11, 
Pg. 744. 

Drafting will clauses which meet tech- 
nical requirements of the law and insure 
maximum benefit of marital deduction 
— use of trusts — formula approach — 
administrative problems of executor in 
selling or distributing — choice of val- 
uation date — when and what to liquidate 
— how to avoid difficulties — suggested 
provisions for will. 


Redemption for Death Taxes. By Rud- 
olph O. Schwartz. Trusts and Estates — 
Dec., 1950. Vol. 89, No. 12, Pg. 824. 

Discussion of provision of 1950 Rev- 
enue Act permitting an executor, when 
more than 50% of net taxable estate is 
comprised of stock in a corporation, to 
sell enough to meet estate taxes without 
classifying proceeds as dividend. Limita- 
tions of State law on right of corporation 





to buy its own stock — practical appli- 
cation of new rule effect on Section 
102. 

The Uncharitable Disallowance of 
Charitable Remainders. By Robert L. 


Spang. Taxes — The Tax Magazine — 
Jan., 1951. Vol. 29, No. 1. Pg. 61. 


Interpretation of Section 812(d) of the 
Code — injection of life estate with lim- 
ited power to invade principal has fre- 
quently resulted in disallowance — 
courts generally have held in order that 
charitable remainder may be allowed as 
a deduction the power to invade must be 
restricted to definite standard by which 
extent can be measured and there must 
not be a likelihood that such power shall 
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be exercised — cites cases where deduc- 
tion was allowed and cases where they 
were disallowed and diversity of opinion 
in decisions. 


Marital Deduction Values. By Furman 
Smith. Trusts and Estates — Jan., 1951. 
Vol. 90, No. 1, Pg. 16. 

Discusses method of drafting marital 
deduction bequests to provide for changes 
in value between the estate tax valuation 
date and date of distribution. 


Taxation of Deferred Compensation. 
Yale Law Journal — Jan., 1951. Vol. 60, 
No. 1, Pg. 169. 


This note discusses the advantages of 
receiving deferred compensation after 
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employment ends and also methods by 
which this loophole could be closed. The 
writer urges that an amendment to the 
Internal Revenue Law be passed to cover 
this situation. 


Gifts for the Benefit of Minors. By 
Austin Fleming. 49 Michigan Law Re- 
view 529 — Feb., 1951. 

Analysis of the validity of gifts of 
various kinds of property to minors 
— tax consequences of such gifts — 
emphasis upon bringing such gifts with- 
in donor’s yearly $3,000 gift tax ex- 
clusion. 


Common-Disaster Provisions. By L. 
William Seidman. Taxes — The Tax Mag- 
azine — Feb., 1951. Vol. 29, No. 2, Pg. 
122. ; 

Clause regarding presumption of sur- 
vivorship may have effect of reducing 
estate taxes if man and wife die together 
— marital deduction benefits — local 
law on survivorship — use of will to ob- 
tain desired estate tax results. 


Redemption of Stock for Payment of 
Death Taxes. By Harold O. Love. Taxes 
— The Tax Magazine — Feb., 1951. Vol. 
29, No. 2, Pg. 139. 

Difficulty of estates meeting inher- 
itance and estate taxes where major 
asset is stock of a closely held corporation 
— discusses Section 115 (g) (1) and (3) 
— restrictions on relief — presence of 
corporate purpose. 


Deductions on Estate or Income Tax 
Return. By Adam Y. Bennion. Trusts and 
Estates — Feb., 1951. Vol. 90, No. 2, Pg. 
128. 

Election by execttor re administration 
expenses and casualty losses and thefts 
— when and how election is made — 
uniform treatment. 


Payments To Widows of Deceased Em- 
ployees as Taxable Income of Widow. 
Kentucky Law Journal — March, 1951. 
Vol 39, No. 3, Pg. 363. 

Bureau of Internal Revenue has laid 
rules that “irrespective of a plan, 
voluntary or involuntary, definite or in- 
definite *** payments made by an em- 
ployee are includible in the gross income 
of the widow for Federal tax purposes.” 
Note discusses this substantial change 
from the previous Treasury position and 
discusses various decisions. 


Gift Tax or Estate Tax on Transfers. 
By Harry Rubin and David G. Schaff. 
Taxes — The Tax Magazine — March, 
1951. Vol. 29, No. 3, Pg. 207. 

Section 501 of the Revenue Act of 1950 
should reduce legal actions — prior laws 
concerning contemplation of death and 
other factors — burden of proof — typ- 
ical cases — classification of gifts — 
age and health — dominant cause — 
gift and will related — gift of substan- 
tial holdings — tax-saving motive. 


708 BaR PROCEEDINGS 


Saving Death Taxes Through Lifetime 
Gifts. By William J. Bowe. Mississippi 
Law Journal— March, 1951. Vol. 22, Pg. 
129. 


Specific examples how donor may ma- 
terially reduce estate taxes by making 
inter-vivos transfers, though subject to 
contemplation of death provision. Gifts 
by spouses, form of gift and selection of 
property to be given also discussed. 


Marital Deduction Methods. By John 
E. Williams. Trusts and Estates 
March, 1951. Vol. 90. No. 3, Pg. 156. 


Avoiding conflicts of interests — dis- 
cusses situations where surviving spouse 
might have an interest adverse to the 
estate and cautions planners to avoid such 
situations — gives examples. 


Deductions for Distributions. By J. 
Leonard Lyons. Trusts and Estates — 
March, 1951. Vol. 90, No. 3, Pg. 174. 


Income tax incidents as between estate 
and legatees prior to 1942 amendment — 
1942 amendment — choice of tax ad- 
vantages. 


Income of Decedents. By Arthur B. 
Willis. Trusts and Estates March, 
1951. Vol. 90, No. 3, Pg. 177. 

Taxability of accrued amounts to estate 
or heir — deduction problems — family 
or widow’s allowance — death of install- 
ment obligee. 


Ten Year Tax Plan. By Samuel J. 
Foosaner. Trusts and Estates — March, 
1951. Vol. 90, No. 3, Pg. 183. 


Suggested plan to meet Government’s 
budgetary needs without weakening 
economy and to prepare taxpayers for a 
long time “belt-tightening program.” 


The Federal Tax Outlook. By Roswell 
Magill. The Trust Bulletin — March, 
1951. Pg. 9. 

Tax plans or expenditure plans must 
take into account a long range heavy 
tax burden tax measures recom- 
mended — must not kill enterprise — 
postpone public works and subsidies. 


How We Tax Aliens. By Gustave 
Simons. Taxes — The Tax Magazine — 
April, 1951. Vol. 29, No. 4, Pg. 311. 


In what circumstances subject to tax 
— to what extent — meaning of “dom- 
icile”’ and “residence” — status of wife 
— discussion of nonresident status own- 
ership of real estate in United States — 
status of partnership — ownership of 
stock — status of trusts — procedural 
requirements — responsibility of agents 
in the United States — taxability of in- 
come of nonresident alien doing business 
in United States — status of trust income 
— allocated deductions — tax rates — 
withholding tax — tax returns — treaties. 


Valuation of Close Corporation Secur- 
ities. By K. J. Bushman. Trusts and Es- 


‘ 


tates — April, 1951. Vol. 90, No. 4, Pg, 
228. 


Alternative methods for arriving at 
taxable value — book value not con. 
trolling — formula applied — variations 
supported — specific formula rates — 
comparative method — statistical pre. 
sentation — unusual factors — pro and 
con factors — non-corporate interests — 
restricted stock — case history on re. 
strictions — realistic approach. 


Fiduciary Income Tax Panel. By Carl 
A. Stutsman & Alva C. Baird. Trusts and 
Estates — April, 1951. Vol. 90, No. 4, 
Pg. 237. (Two articles.) 


Basis and treatment of capital gains 
and losses — treatment of inventory of 
going business in an estate for purpose 
of measuring federal estate tax — in- 
ventory valuation problem — should not 
overlook fact that property passing by 
will takes new income tax basis — basis 
of property acquired by a trust. Sale or 
exchange of capital assets applied to 
estates and trusts — revocable trusts — 
allocation of gain or loss — charitable 


* deductions and capital gains. 


Fiduciary Income Tax Panel. By Knox 
Farrand and Arthur Groman. Trusts and 
Estates — May, 1951. Vol. 90, No. 5, 


Pg. 310. (Two articles.) 
Duties in filing returns — personal 
liability of fiduciary — joint returns. 


The Estate’s Income Tax. By Arthur 
M. Schneck. Taxes — The Tax Magazine 
— June, 1951. Vol. 29, No. 6, Pg. 447. 


Estate as distinct taxable entity — 


period of administration — income of 
the estate — property received on death 
of decedent — distribution of property 
in payment of legacy — income in re- 
spect of decedents, Section 126 distri- 
butions to beneficiaries — income which 
is subject to distribution — income which 


is distributed or distributable — re- 


turns and payment of tax. 
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terdependent Deductions Are Present. By | 
Herman Burstein and Nathan Stein.) 


Taxes — The Tax Magazine — June, | 


1951. Vol. 29, No. 6, Pg. 455. 


Short cuts described — the basic prob- | 


lem — examples included with drafts and 
equations covering estates of various 
sizes. 


Valuation of Stocks by the Blockage 
Rule. By James M. Barrett, Jr. Taxes — 
The Tax Magazine — June, 1951. Vol. 
29, No. 6, Pg. 465. 

Blockage usually arises in estate and 
gift tax valuation cases but has some- 
times been considered in income tax 
cases — comparison of size of block — 
cases where blockage rule applies — 


gradual liquidation — wholesale sales — |. 


after-occurring events. 


Marital Deduction v. Rule Against Per- | 
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petuities. By Gordon F. DeFosset. Taxes. 
— The Tax Magazine — June, 1951. Vol. 
9, No. 6, Pg. 486. 

Lawyers in considering tax savings 
must not overlook fundamental legal 
requirements — discusses particularly 
the possibility of losing sight of the rule 
against perpetuities — discusses what is 
called “administration cases.” 


Discretionary Trusts. By Franz Martin 
Joseph. Trusts and Estates — June & 
July, 1951. Vol. 90, No. 6 & 7, Pg. 360 
& 476. 

Discusses tax and administrative ad- 
vantages — effect of discretionary power 
— interest of the beneficiaries — protec- 
tion against creditors — blocking enemy 
assets — vesting orders — foreign cur- 
rency laws — gift, estate and income tax 
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Fiduciary Income Tax Panel. By 
Arthur A. Armstrong and George F. 
Elmendorf. Trusts and Estates — June, 
1951. Vol. 90, #6. Pg. 378. (Two articles.) 

Tax planning for distribution — an- 
nuity trust principles — illustrative sav- 
ings — 65-day rule — fiscal period. 


Marital Deduction Pointers. By Thomas 
S. Edmonds. Trusts and Estates — June, 
1951. Vol. 90, No. 6, Pg. 389. 


Provisions to overcome tax and admin- 


istrative problems — use of formula — 
business interests — “sprinkling” — 
does widow’s award qualify? — income 
tax question — exercise of power indi- 
cated. 

Integration of Taxes on Capital Gains 
and Income. By M. Francis Bravman., 37 


Virginia Law Review 527 — May, 1951. 

Changes in the Internal Revenue Code 
concerning the relationship between cap- 
ital gains and income — Criticism of, and 


Ty CED Fn SOS lot ie aes 
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Pe. Pitts 
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Mies 


suggested reforms for treatment of cap- 
ital gains. 


TRUSTS 


Trusts for Settlor’s Poor Relations. 66 
Law Quarterly Review 161 — April, 1950. 

Trusts for education of poor relations 
and trusts of short duration do not qual- 
ify as charitable under English rule per- 
mitting perpetual trust for relief of pov- 
erty among relatives of settlor. 


Multiple Settlor Trusts. By William R. 
Spinney. Trusts and Estates — July, 
1950. Vol. 89, No. 7, Pg. 458. 

Taxability as association re-examined 
— discussion of the code and regulations 
and general law — examination of de- 
cisions — drafting approach. 


The Alimony Trust. By Stephen T. 
Dean. Taxes — The Tax Magazine — 
October, 1950. Vol. 28, No. 10, Pg. 911. 

Drafting of alimony trusts requires un- 
derstanding of the income, gift and estate 
tax treatment of alimony itself — the 
marital status — necessity of agreement 
or decree — form and purpose of pay- 
ment — trust income of divorced wife — 
gift and estate tax problems — drafting 
the agreement — other considerations. 


Real Estate Titles. By Melvin B. Og- 
den. Trusts and Estates — Nov., 1950. 
Vol. 89, No. 11, Pg. 775. 

Desirability of a trustee knowing con- 
dition of title to real estate and the 
rules of law applicable — misdescription 
— nature of ownership — power to lease 
under the provisions of a trust — sub- 
division trusts — encumbrances — con- 
tinuing search before investment in 
mortgages. 


(Also in The Trust Bulletin — Nov., 
1950. Vol. 30, No. 3, Pg. 26.) 
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The Preservation of Trusteeship. By 
John W. Remington. The Trust Bulletin 
— Nov., 1950. Vol. 30, No. 3, Pg. 3. 


Origin and history — early develop- 
ment — promotion of family settlements 
— could not exist in Russia — proposals 
for tax increases — confiscation a threat 
— property conservation — opposition to 
tax evasion — dangers of inflation. 


Real Estate as a Trust Investment. By 
Louis F. Pfau, Jr. The Trust Bulletin — 
Nov., 1950. Vol. 30, No. 3, Pg. 19. 

Large institutional purchases — small- 
er sales to chain stores — expert advice 
essential — purchase of business proper- 
ties — examples cited — parking space 
— management of real estate holdings 
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— examples of poor management — the 
“percentage” lease — when to sell. 


Executors and Trustees. By R. B. Mans- 
field. University of Illinois Law Forum 
— Vol. 1950. Pg. 392, Fall, 1950. 


Analysis of powers and duties of ex- 
ecutor and trustees. Powers granted by 
statute as expanded by specific pro- 
visions of will. Prudent man rule, diversi- 
fication of investments, operation of 
testator’s business and apportionment of 
principal and income discussed. Qualifi- 
eations and problem of selection of 
fiduciary outlined. 


Can a Revocable Trust Be Incorporated 
by Reference. By Christian M. Lauritzen 
II. 45 Illinois Law Review 583 — Nov.- 
Dec., 1950. 


This article is a must for the drafts- 
man tempted to incorporate a revocable 
trust by reference. On the basis of ex- 
tensive analysis of English and American 
cases the author concludes that the device 
is of such validity that “a lawyer should 
ignore the seductive sophistries of the 
proponents” ... and set forth the trust 
in full in the will. 


Right of Surviving Spouse to Attack 
Illusory Transfer — Totten Trusts. St. 
John’s Law Review — Dec., 1950. Vol. 
25, Pg. 67. 

Abolishment of common law rights of 
dower and curtesy in New York — given 
personal rights of election — free alien- 
ation of real property promoted — dis- 
cusses consideration of property dis- 
posed of during lifetime where decedent 
retained beneficial interest — discusses 
tests concerning illusory transfers with 
respect to Totten trusts. 


Fallacies of Modified Prudent Man 
Rule. By Mayo A. Shattuck. Trusts and 
Estates — Dec., 1950. Vol. 89, No. 12, 
Pg. 848. 

Broadening fiduciary investment pow- 
ers — New York 35% rule and its effect 
— common trust funds — commingling 
and diversification — yield to beneficiar- 
ies. 


Successor Trusteeship. By A. H. Parker, 
Jr. Trusts and Estates — Jan., 1951. Vol. 
90, No. 1, Pg. 30. 

Discusses duties and problems of a 
successor fiduciary in takeover of a trust 
— most difficulties arise out of invest- 
ments and accounting — short cuts. 


Common Stocks in Trust Investment 
Gain New Respectability. By Roger F. 
Murray — The Trust Bulletin. Jan., 1951, 
Vol. 30, No. 5, Pg. 15. 

Discusses recognition common stocks 
have gained for investment purposes; 
refers to New York statutory change — 


diversification argument — participation 
in country’s growth fallacy — protection 
of purchasing power — shrinkage in 


profit margin — current yields protected. 
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Deduction for Depletion and Depre- 
ciation. By Bert A. Lewis. Trusts and 
Estates — Feb., 1951. Vol. 90, No. 2, 
Pg. 129. 


What provisions of trust instrument 
constitute provisions “apportioning” the 
depletion or depreciation deduction be- 
tween the trustee and income beneficiar- 
ies? In the absence of any such pertinent 
provisions what trust income is to be 
considered “allocable” to the trustees and 
the beneficiaries ? 


Income or Principal? By Dwight 
Rogers. Trusts and Estates — May, 1951. 
Vol. 90, No. 5, Pg. 300. 


Investment company shares discussed 
— allocation between income beneficiary 
and remainderman of “capital gain div- 
idends” — draftsman’s choice — clauses 
suggested. 


(See also Fordham Law Review — 
March, 1951. Vol. 20, Pg. 79.) 


Procedure in Making Discretionary 
Payments to Trust Beneficiaries. By 
Herbert J. Smith. The Trust Bulletin — 
May, 1951. Vol. 30, No. 9, Pg. 5. 


Degree of Judgment — ratification by 
others — suggested plan of handling and 
record of action. 


Rights of a Creditor of a Settlor to 
Reach the Corpus of a Revocable Trust. 
By Fred Charles. Kentucky Law Journal 
— Nov., 1950. Vol. 39, No. 1, Pg. 131. 


The author concludes that the policy 
of the Courts in failing to recognize the 
power to revoke a trust conveyance as 
an asset of the settlor has become firm- 
ly imbedded in our jurisprudence. Legis- 
lation may change this rule as_ been 
done in some states. If the conveyance 
was fraudulent or testamentary, how- 
ever, it might be set aside. 


Symposium of the Interrelationship of 
Law and Accounting. Iowa Law Review 
— Winter, 1951. Vol. 36, No. 2, Pg. 191. 

This includes an article on relations 
between lawyers and certified public ac- 
countants in income tax practice. By 
Maurice Austin. An article on accounting 
for estates. By Walter R. Brown. An 
article under “Notes and Legislation,” 
“Compensability of Accounting Service 
rendered to a Trustee, Executor or Ad- 
ministrator.” 


WILLS 


If a Wife Knew What a Widow Learns. 
By Hon. Newcomb Condee. Trusts and 
Estates — Nov., 1950. Vol. 89, No. 11, 
Pg. 750. 

Percentage of property held by women 
— general impact of taxes — community 
and joint property — gifts, trusts and 
wills — home-made wills. 


A Touch of Immortality. By Leroy B. 
Staver. Trusts and Estates — Nov., 1950. 
Vol. 89, No. 11, Pg. 761. 


Accumulation and disposition of prop- 
erty — Wills — Trusts — testator’s 
will-making interestingly portrayed as 
“The Play of the Years” with members 
of family as the cast of characters. 


Doctrinal Relationships of Concerted 
Wills and Contracts. By W. F. Young, 
Jr. Texas Law Review — April, 1951, 
Vol. 29, No. 4, Pg. 439. 


Judicial treatment of joint and mutual 


wills — repudiation — enforcement — 
background for enforcing concerted dis- 
position is contract — need for sound 


doctrinal opinions. 


Residuary Charitable Bequests. By 
Leroy E. Rodman. Trusts and Estates — 
April, 1951. Vol. 90, No. 4, Pg. 236. 


Recommended clause for avoiding al- 
gebraic formula — interdependent un- 
knowns. 


A Caveat to Draftsmen of Wills. By 
Seneca B. Anderson. Taxes — The Tax 
Magazine — June, 1951. Vol. 29, No. 6, 
Pg. 470. 

Predicament of draftsman seeking too 
eagerly the benefits of the marital de- 
duction without considering the possi- 
bility of unwittingly shifting a large part 
of the burden of the reduced tax to per- 
sons who may receive no part of the 
testator’s estate — burden of tax — 
wife’s opportunity to change will. 


When Drafting Wills Visualize the 
Tax Results. By Alfred S. Pellard. Taxes 
— The Tax Magazine — June, 1951. Vol. 
29, No. 6, Pg. 477. 

Drafting involves the determination of 
future events — life estate contingent 
remainder — power of appointment — 
partial deduction — apportionment of 
taxes — bequest payable in installments 
—charity—many suggestions and forms. 


Wills — Lost or Destroyed — What | 
Constitutes Fraudulent Destruction? By | 
Orlo E. Smith. California Law Review — 
March, 1951. #1, Pg. 156. 

A discussion of cases in several states, 
where the Court seeks to allow proof of 
wills where such wills were accidentally 
destroyed during lifetime of testator, 
and were not in physical existence at his 
death or fraudulently destroyed prior to 
it. 


The Right of an Annuiiant to Elect 
to Take Either the Principal Sum or the 
Annuity Payments. By William M. Dick- 
son and William B. Wombacher — 26 
Notre Dame Lawyer 100 — Fall, 1950. 


Analysis and discussion of doctrine 
that legatee for whom testator directs 
purchase of an annuity may elect to take 
principal sum in lieu of prescribed pay- 
ments — English and American rules. 


ARTICLES OF PRIMARILY LOCAL 
INTEREST AND CASE COMMENTS 


Community Property Agreement Stat- 
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ute. By Sidney R. Buckley. Washington 
Law Review — May, 1950. 


Descent and Distribution Inheritance 
by Illegitimates. By Julius W. Feldman. 
California Law Review — June, 1950. 


Application of Caveat Emptor to Prob- 
ate Sales. Southern California Law Re- 
view — July, 1950. 


Proposed Legislation for 1951 — Re- 
vised Orphans Court Act and Register of 
Wills Act (Penn.). By A. J. White Hut- 
ton. Dickinson Law Review — Oct., 1950. 


Situation in Which Pennsylvania 
Courts Have Been Reluctant to Enforce 
Wife’s Statutory Dower Rights. By John 
MacPhail. Dickinson Law Rev., Oct., 1950. 


Interest in Land Subject to Dower — 
in Kentucky. By James C. Blair. Ken- 
tucky Law Journal — Nov., 1950. 


A Property Act for Oregon. By Ken- 
neth J. O’Connell. Oregon Law Review. 
— Dec., 1950. 


Uniform Simultaneous Death Act (in 
Oregon). By David Dardano. Oregon Law 
Review — Feb., 1951. #2, Pg. 172. 


Legacies of Corporate Shares — Right 
of Selection. By William O. Allen. 49 
Michigan Law Rev. — March, 1951. 


Right of Child Slayer to Inherit from 
Slayer’s Victim. By Gerald Robin Griffin. 
Kentucky Law Journal — May, 1951. 


Priority of Debts Due the United States 
Over Liens of State. By Robert A. Lay- 
den. Notre Dame Lawyer — Winter, 1951. 


Determinable Fees and Charitable 
Trusts in Pennsylvania. By James E. 
Rowley. 12 Univ. of Pittsburgh Law Re- 
view 76 — Fall, 1950. 


Exercise by Will of a Reserved Power 
of Revocation. By C. C. Johnson, Jr. The 
North Carolina Law Rev. — Feb., 1951. 


Liquidation in Kind — Capital Gains 
Tax. Iowa Law Review, Summer, 1951. 


The Work of the Supreme Court for 
the Year 1949. Missouri Law Review — 
Nov., 1950. 


California’s Marital Exemption and Its 
Effect on the Inheritance Tax Law. By 
William A. Cruikshank, Jr. Taxes — The 
Tax Magazine — March, 1951. 


Apportionment of Federal Estate Taxes 
in Rhode Island. Boston University Law 
Review — April, 1951. 


Trust Estate as a Partner for Income 
Tax Purposes. By Allan D. Vestal. Iowa 
Law Review — Winter, 1951. 


Inter Vivos Application of the Worthier 
Title Doctrine. By Daniel Isaacson. 49 
Michigan Law Review 139 — Nov., 1950. 


Descendability of Remainder Interests 
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in New York. By Stewart F. Hancock, Jr. 
Cornell Law Quarterly — Fall, 1950. 


Suggested Construction of the Indiana 
Statutes Against Accumulations. By Rob- 
ert S. Ashby. Indiana Law Journal — 
Fall, 1950. 


Rule Against Perpetuities — Vesting 
of Residuary Estate in Trustee for Char- 
ity Subject to a Condition Precedent. By 
Edward W. Roth. 49 Michigan Law Re- 
view 281 — Dec., 1950. 


Failure of Executory Interests and the 
Intestate Devolution of Possibilities of 
Reverter and Rights of Entry. 37 Vir- 
ginia Law Review 117 — Jan., 1951. 


Deductibility of Capital Gains in In- 
come Taxation of Trusts and Estates. 
Columbia Law Review — April, 1951. 


Effect of Mullane v. Central Hanover 
Bank and Trust Co. Upon Publication of 
Notice. By Marvin C. Hayward. Iowa 
Law Review. Fall, 1950. 


Kentucky’s Recognition of the Tenta- 
tive Trust. By Dempsey A. Cox. Ken- 
tucky Law Journal Jan., 1951. 





Power of Cestui To Compel Termina- 
tion When: Entire Beneficial Interest is 
Vested. By Clifford A. Goodrich, Jr. 26 
Notre Dame Lawyer 158 — Fall, 1950. 


Pretermission Statute — Sufficiency of 
Life Insurance as Provision for After- 
Born Child. The North Carolina Law Re- 
view — Feb., 1950. 


Wills — Dead Man’s Statute. Wash- 
ington Law Review — May, 1950. 


Pretermitted Heir Statutes — Need to 
State Parent Child Relationship in the 
Will. By Nancy J. Ringland. 49 Michigan 
Law Review 152 — Nov., 1950. 


The Drafting of Wills in Illinois (Sym- 
posium). University of Illinois Law For- 
um — Fall, 1950. Vol. 1950, No. 3. 


Devise to the United States — Validity 
in Oregon. Oregon Law Rev. Apr., 1951. 


Revocation — Pretermittea After-Born 
Child — Common Law Rule. Oregon Law 
Review #3, Pg. 273 — April, 1951. 


Rights Under Joint Wills in Texas. 
By Moss Wimbish. Southwestern Law 
Journal — Winter, 1951. Vol. V., No. 1. 


Antenuptial Agreements: Widow’s 
Election To Take Against the Will: Con- 
structive Fraud. By John A. Deasy. 12 
Univ. of Pittsburgh Law Review 217 — 
Winter, 1951. 


Statute Requiring Wills to be Signed 
at the End Thereof — Facts Constituting 
Compliance. By Roger D. Anderson. 49 
Michigan Law Review 921 —April, 1951. 


Discovery of Will Following Adjudica- 
tion of Intestacy — Rights of Intervening 
Purchasers. By Patrick J. Ledwidge. 49 
Michigan Law Review 1089 — May, 1951. 


Charitable Bequest for Masses. By Ed- 
ward J. Van Tassel. 26 Notre Dame 
Lawyer 162 — Fall, 1950. 


[Committee members: H. E. Cheno- 
weth, Cleveland; Everett Paul Griffin, 
St. Louis; John C. Hoyo, San Antonio; 
John N. Jackson, Dallas; Thomas D. 
Kelley, Seattle; Gerald B. Klein, Tulsa; 
Arad Riggs, Bronxville, N. Y.; W. F. 
Schultz, Jr., Pittsburgh; M. Paul Smith, 
Norristown, Pa.] 


A A A 


STANDARDS of 
DRAFTSMANSHIP: 
WILLS and TRUSTS 


JOSEPH TRACHTMAN 


New York; Committee Chairman 


N 1950 this Committee submitted forms 

of administrative provisions for wills, 
with general suggestions as to the ad- 
ministrative powers to be granted to 
fiduciaries, and with comments on the 
use of the proposed forms. We have not 
had any adverse criticism of the forms. 
There have been some favorable com- 
ments — and a little evidence that the 
forms have been used. There is no reason 
to believe, however, that the forms are 
being used to any great extent by prac- 
titioners. We renew our invitation to 
members of the Section to give the Com- 
mittee suggestions about these forms — 
and we would especially like to know 
about any difficulties that practitioners 
have encountered in endeavoring to use 
them. 


None of the members of the Commit- 
tee considered it worthwhile to give the 
“unfinished” items listed in the 1950 
Report any further study this year. 

Work is going forward on clauses 
which have to do with: 

(a) Insurance owned by the testator 

on the life of some other person. 


(b) Grants of powers of appointment 
with remainders in default of ap- 
pointment. 


The members of the Committee were 
asked whether they wished to say any- 
thing about “marital deduction formula 
clauses” which follow in one way or 
another the language of the Internal 
Revenue Code. The few members who 
chose to take a position on the use of 
such clauses deplored their indiscrimin- 
ate use. 


[Committee members: Herbert P. Car- 
ter, New York; Clarence P. Cowles, Bur- 
lington, Vt.; C. H. Latta, Philadelphia; 
Mark E. Lefever, Philadelphia; Alfred 
L. McCarthy, Miami; Leon Schaefler, 
New York; John H. Small, Charlotte, N. 
C.; M. B. Wellington, Santa Ana, Cal.] 


[END OF BAR PROCEEDINGS] 
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TRUST DIVISION 


(Continued from page 642) 


is a member, had four major objectives. 
The first and most important was to 
make any change in the pre-1942 law 
applicable only with respect to powers 
created after October 21, 1942. This 
was substantially achieved in the new 
law. 


The second objective was to have the 
new law define taxable powers instead 
of taxing all powers except those defined 
as exempt, as in the 1942 law. Under 
the 1942 law many hidden and unusual 
powers became taxable simply because 
they did not fit the narrow, technical 
statutory definition of the exempt pow- 
ers. Powers to invade principal, powers 
to terminate, discretionary powers given 
to trustees, and many other types of 
powers which had never been intended 
as powers of appointment became tax- 
able because of the confining language 
of the definition of exempt powers. On 
the whole, the new statute meets this 
objective, Mr. Farrier remarked. 


The third point dealt with loss of the 
exempt status of a power if it was ex- 
ercised so as to create a new power. This 
provision made it almost impossible for 
the holder of a power to appoint the 
property in trust where any discretion 
as to the distribution of income or 
principal was given to the trustee. The 
Treasury Department readily admitted 
that this provision was designed to 
meet the problem existing in only one 
state where the rule against perpetuities 
begins to run, not from the date of the 


THE MANY 


creation of the power (as in all other 
states) but from the date of its exer- 
cise. Without this provision, it would 
have been possible to create successive 
exempt powers indefinitely and thus 
avoid any future estate tax. The Treas- 
ury accepted the suggestion that the 
language of the statute be revised to 
limit the loss of exemption to the spe- 
cific case. 


The committee’s final objective con- 
cerned the treatment of powers created 
after October 21, 1942. At first, they 
argued that no power should be taxed 
unless exercised. However, with the en- 
actment of the marital deduction in 
1948, the necessity of taxation of certain 
powers whether exercised or not, the 
objective was modified to confining the 
tax on the non-exercise of future powers 
to general powers of appointment. Three 
points of disagreement with the Treas- 
ury representatives developed over how 
to define general powers. They argued 
that a joint power was just as much a 
general power as a sole power on the 
theory that the co-holder was usually 
some one close to the real tholder of 
the power, or at least some one who 
would accept the judgment of the real 
holder. They also felt that all powers to 
consume or invade principal were gen- 
eral powers, except possibly in case the 
power were limited to actual necessities 
for maintenance. Similarly, it was their 
position that non-cumulative powers of 
withdrawal should be treated as general 
powers since the holder normally would 
have no difficulty in withdrawing the 
full amount over a short period of time. 


ADVANTAGES 


of Trusts or Agency Accounts in Delaware 


are not restricted to residents of the State. 


DELAWARE TRUST COMPANY 
WILMINGTON, DELAWARE 


Middletown 


Dover 


Frederica 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 


Personal Trust Funds Over $60,000,000 


712 





Agreement was reached only with 
respect to powers to consume or invade 
principal. Under the new act, such 
powers are general powers of appoint- 
ment unless they are limited by an as- 
certainable standard relating to health, 
education, support or maintenance of 
the holder of the power. The committee 
could not accept the Treasury point of 
view on the other questions. Mr. Farrier 
cited this illustration of the inequity of 
taxing joint powers: 


Three brothers are joint trustees of 
their deceased father’s estate. Each is 
entitled to one-third of the income, and 
the will gives to the trustees the un- 
limited power to invade principal to 
meet the needs of the beneficiaries. Here 
is a joint power exercisable in favor of 
the holders; but to tax this power in 
full on the successive death of each of 
the trustees seems inequitable, especially 
since the entire tax could have been 
avoided if the father had named a 
corporate trustee instead of his three 
sons. 


The inequities were illustrated by the 
following case: “A” dies, leaving $100,- 
000 in trust to pay the income to “B” 
for life, with gift over to “C.” The 
will also gives “B” ihe power to with- 
draw up to $10,0C) of the principal 
in any one year. (@ider the Treasury 
theory, every year $8” failed to with- 
draw $10,000, “B” Yuld be considered 
as making a taxablegpift to “C” of $10,- 
000, less the value “B’s” life estate 
in*that amount. IgBaddition. the gift 
would be one in whg#h “B” retained the 
income for life a®Z hence would be 
taxable in “B’s” Mfstate for Federal 
estate tax purposes; 


The House Ways§ind Means Commit- 
tee amended the F§ir Committee’s bill 
on joint powers in an attempt to com- 
promise the differences with the Treas- 
ury. The Senate made certain minor 
adjustments and added 
dealing with the lapse of non-cumula- 
tive powers. The Bar group concluded, 
under the circumstances, which _in- 
cluded the fact that the amendments 
were not quite as inequitable as the 
Treasury would have desired. that it 
would be better for the Act to become 
law prior to July 1, 1951, rather than 
run any risk of its delay in conference. 
Thus the new act was signed by the 
President on June 28, 1951. 


After summarizing the main provi- 
sions of the law,* Mr. Farrier com- 
mented that, while the act is far superior 
to the 1942 law, future amendments will 









*See Mr. Turk’s article in the July issue. 
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be necessary, and Congress can be ex- 
pected to cooperate. For example, in 
taxing non-exercise of future powers, 
the law continues some of the inequities 
of the 1942 Act. The effect of the law 
is to legislate out of existence general 
powers of appointment created after 
1942 and forces property dispositions 
into narrow and rigid patterns. All 
rigidity could be avoided if future pow- 
ers received substantially the same treat- 
ment as pre-1942 powers. 

Again, imposing a tax upon the non- 
exercise of a jointly held future power, 
which is artificially designated as a 
general power, is inequitable. The 
theory of this provision seems still to 
be that the holders of joint powers are 
subservient to each other. Such a theory 
is entirely contrary to experience. A 
power which can be exercised only with 
the consent of another should not be 
treated the same as a power exercisable 
alone. 

Mr. Farrier concluded by suggesting 
that a proper solution to the whole 
problem is to coordinate the tax treat- 
ment of powers of appointment with 
the treatment of trusts which qualify 
for the marital deduction. In the mari- 
tal deduction trust, the objective is to 
give to the surviving spouse such powers 
of appointment over the property as 
would be substantially the equivalent 
of ownership. In the power of appoint- 
ment provisions, the tax should be im- 
posed only on those powers which are 
substantially the equivalent of owner- 
ship. The new power of appointment 
law is not so coordinated. This should 
offer a clue to subsequent amendments, 
either to the marital deduction provi- 
sions or the power of appointment sec- 
tion of the Federal Estate and Gift Tax 
Law. 

Declaration of Trust and Faith 

The ebb of faith and religion in the 
United States was compared with de- 
pletion of a trust by a beneficiary who 
uses up the principal without adding 
any new contribution of his own, by 
Dr. Clarence Manion, Dean of the Uni- 
versity of Notre Dame College of Law. 

The colonists and founders of this 
country, said Dean Manion, in two 
great trust documents, the Declaration 
of Independence and the Constitution, 
set up a great revolutionary declaration 
of trust, with the people of the United 
States as its beneficiaries. “We cannot 
win the ideological battle with Russia,” 
he commented, “merely with material 
bombs and battleships. 

“Each generation must make its con- 
tribution to the principal from which 
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the benefits are derived. The principal 
of the fund is faith; faith in God, faith 
in man and faith in the necessity for 
and in the effectiveness of constitutional 
restraints on Government. 


“For more than 150 years, the Ameri- 
can beneficiaries kept their part of our 
revolutionary compact. But a generation 
ago we ceased to make our rateable con- 
tribution to the principal, and our fund 
of faith and of liberty began to be de- 
pleted. Today, the beneficiaries are liv- 
ing almost entirely out of past accumu- 
lations of principal. Any good trust off- 
cer knows that in such a situation the 
beneficiary is doomed to eventual desti- 
tution. 


“Unless our fund of faith is rapidly 
replenished, American liberty is doom- 
ed to disappear. When that happens— 
if it does—it is highly probable that no 
such glorious trust as we find in the 
Declaration of Independence will ever 
be created again. 


“Faith in God has ebbed to the point 
where our highest courts now declare 
in substance that while the private prac- 
tice of religion may be a commendable 
fashion for those who choose to prac- 
tice it, it can have no official impact 
upon American Government. Faith in 
man, too, has practically disappeared. 
Our faith is now shifted from God and 
man to the State, from which all Con- 
stitutional restraints are rapidly being 
removed. 


“If we deliberately reject the return 
to faith and resort instead to the only 


alternative—namely, tyrannical govern- 
ment—then certainly we should appease, 
rather than fight the Communists, be- 
cause in fact they will have conquered 
us before they start. 


“The key to the safety and peace of 
our country is to be found in a national 
revival of faith. In this great and patri- 
otic enterprise the good works of trust 
officers and the good words of the trust 
departments could and should be a 
mighty and effective force.” 


A AA 


Marine Midland Group 
Trust Officers Meet 


Trust officers and members of the 
trust departments of banks in the Ma- 
rine Midland Group, Inc., met Septem- 
ber 14 in Watertown, N. Y., with the 
trust policy committee of the group to 
discuss various phases of the program 
as conducted by group banks. Mark R. 
Brinthaupt, vice president and trust 
officer of the Elmira Bank & Trust Co., 
presided as chairman of the group pol- 
icy committee of the banks. He dis- 
cussed the subject of “Co-operation 
With Attorneys.” 


John R. McGinley, vice president of 
the Marine Midland Trust Co. of New 
York, talked on “Pension Plans.” 
Charles Seuffert, vice president of the 
Union Trust Co. of Rochester, spoke on 
“What Goes Into Investment Research.” 
George E. Becker, of Buffalo, president 
of the Marine Midland Group, Inc., was 
the final speaker. 
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ABA HIGHLIGHTS 


(Continued from page 638) 


Our money is today called upon to 
produce social benefits as well as per- 
form its usual exchange functions, ac- 
cording to Dr. Arthur A. Smith, vice 
president and economist of the First 
National Bank in Dallas. Experimenta- 
tion by planners has proven unsatis- 
factory thus far and is unlikely to 
succeed because of political pressures. 
After centuries of experience with 


money, men still make the same mis- 
takes as witnessed by the current infla- 
tionary condition in our country, in 
spite of a strong economy. As inflation 
grows, the thought of deflation becomes 
intolerable. Larger and larger doses 
are administered until the patient is 
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both unwilling and then unable to take 
a cure. To stop the doses would be un- 
popular and this nation may travel 
farther down the inflation path, with 
small likelihood that the dollar will re- 
gain its 1940 purchasing power in our 
lifetime, Dr. Smith concluded. 


We are now witnessing a struggle be- 
tween freedom and security, warned 
William A. Reckman, president of the 
Western Bank and Trust Co. of Cincin- 
nati, and president of the Savings and 
Mortgage Division. This struggle is 
forcing this country to adopt restric- 
tions on our freedom to combat the 
communist idea of a planned economy, 
thereby losing the war of ideas at the 
outset. Our system is an outgrowth of 
our character but it has been gradually 
whittled down under the guise of at- 
taining security, implying that a free 
economy is one of starvation and want, 
instead of what we know it to be, one 
of expansion and plenty. We have voted 
away many freedoms of choice by 
granting powers to government to con- 
trol our activities but there is no evi- 
dence to prove that these controls will 
accomplish their purpose. If free enter- 
prise gave this country a steadily im- 
proving standard of living, then, Mr. 
Reckman urged, let us stop the trend 
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toward regimentation under the _poli- 
tician’s promise of economic security. 


Comptroller of the Currency Preston 
Delano stressed the need for internal 
audits as prevention against irregulari- 
ties and fraud, in cooperation with su- 
pervisory authorities. 


Basic mortgage financing demands 
for 1952 will be above the 10 year 
average, according to James C. Downs, 
Jr., president of Real Estate Research 
Corporation of Chicago, despite short- 
ages metals 
for single family use. The apartment, 
hotel and commercial construction out- 
look, clouded by restrictions and lack 
of risk capital, will bring 1952 lending 
below that of the past three years in 


this field. 


or restrictions of certain 


Society is in a critical period of 
transition which needs the help of the 
banker to take an active part in com- 
munity guidance work, said Dr. F. L. 
Schlagle, superintendent of schools of 
Kansas City. Some 30 million youths 
now of school age will in the late “50s 
be voters and to guard against loss of 
democracy through they 
should be educated in social and eco- 
nomic elements through a so-called Life 
Adjustment Program. The banker has 
been too aloof from public affairs, ob- 
served Dr. Schlagle, and should coop- 
erate closely with teachers to develop 
a schools’ relations program. 


ignorance 


A A A 


Economics Textbooks 
Spread New Liberalism 


High school students are learning 
that “the chances boys and girls .. . 
have to become independent business- 
men are growing steadily less” and that 
a “conflict has arisen between a system 
of laissez faire and the necessity of so- 
cial control.” Slanted statements of this 
sort have been disclosed in a survey 
of basic economics textbooks conducted 
by Benjamin H. Namm, chairman of 
the board of The Namm Store, Brook- 
lyn, and were given further publicity 
in a recent Saturday Evening Post arti- 
cle. One book told the teen-agers that 
“the great mass of human labor is de- 
tached from the land and without prop- 
erty” and asked, “What consequences 
flow from working for a soulless cor- 
poration?” It said that “organized 
medical care” would become “as wide- 
spread and as acceptable as our public 
school system.” 





Main 
atomic 
have 


Iron Mountain, N. Y., 
proof vault. When complete, will 
100 rooms 125 to 250 feet below the 
surface, with Diebold vault door at entrance. 
Building will be camouflaged. 


entrance to 


College textbooks state that freedom 
to engage in private enterprise “is not 
a basic freedom,” that the gold stand. 
ard is “a limburger cheese standard.” 


the primary function of government is 
to furnish security.” Fear of increasing 
the public debt is ridiculed in one book, 
while another, now used in 1,936 col- 
leges, assures the reader that the gov. 
ernment “has complete power to issue 
new currency” and that “Socialist Brit- 
has more than did the 
United States in the 1920 era of rugged 
individualism.” 


ain liberties 


This type of influence, working in 
direct opposition to what bankers, and 
businessmen in general, have been try- 
ing to teach in public relations pro- 
grams throughout the country, merits 
investigation and possibly action by 
those who have children in school or 
who serve on boards of education or as 
trustees of educational institutions. 


The Conference of American Small 
Business Organizations, through _ its 
Committee on Education, organized in 
1949 a quarterly review, The Educa- 
tional Reviewer, to make available to 
the public pertinent facts about “slant- 
ed” textbooks—in this case meaning 
those books which misrepresent the 
American free private enterprise system. 
Four references to this publication in| 
broadcasts by Fulton Lewis brought re- | 
sponses from practically every state in| 
the union. His estimate of the organiza- | 
tion called it “a non-profit, highly re- 
sponsible, highly objective group” | 
whose “reviews give you. in condensed 
form, an easy and understandable ap- 
praisal of the meritorious points and 
the offensive facets of the particular and 
specific textbook in question in each 
case, and the studies are made under 4 
distinguished and unchallengeable staf 
of three consultants—all three of them 
experts of outstanding qualification.” 
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Harvard Fund 1951 Highlights 
With an 


$27 million (of which $7.5 million rep- 
receipts) Harvard 
Fund for the 
30 again reflected its 


increase in asset value of 


resented new cash 
University’s Endowment 
ended June 
usual capable administration under its 
balanced investment policy. The 11‘ 
rise brought the fund to a new high 
total of $274 million. The rate of 4.85‘ 

earned on average book value was the 


19 years. 


year 


best in 
the fund was as follows: 

16‘, government and other bonds 
Ll‘;. preferred stocks-6‘+, cash and 
commercial paper--6‘;. and real estate 
and mortgages-—1‘,. 


The composition of 
common stocks 


Highlights of the operation included 
shortening of U. S. Government maturi- 
ties and reduction of holdings and an 
increase in Canadian Government and 
bonds and commer- 


stock 


Shifts in common stocks 


general corporate 


cial paper. Preferred holdings 


were reduced. 
motivated by management's 
Bank. 
glass and 
build- 
equipment. 
The 


trend over the past few vears has been 


were many. 


appraisal of industry — trends. 


chemical. tobacco. container. 


reduced and rails. 


rubber. 


utilities were 
ing supplies. farm 
paper and retail stores increased. 
larger holdings of 


fewer and 


thus 


toward 
stock. 


sion. 


permitting closer supervi- 
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Obstacles to American Foreign 
Investment 
Nearly 


companies 


oul of five American 


obstacles in 


four 
face 
their overseas investments. according to 
The National In- 
dustrial Conference Board. based upon 
1.0907 


iaries in 98 foreign countries. 


handling 
a survey conducted by 
firms with branches and subsid- 
In order 
of importance. they are (1) export or 
import quotas (2) limitations upon re- 
(3) limitations 


mittance of earnings 


T0 SER 





MILLION DOLLAR ROUND TABLE 


1952 


executive committee elected at Coronado, 


California, last month. 


Left to right: G. Nolan Bearden. New Eng- 
land Mutual, Los Angeles; William T. Earls. 
Mutual Benefit Life, Cincinnati. vice chair- 
man; Walter N. Hiller, Penn Mutual, Chi- 
cago. chairman: John O. Todd. Northwestern 
Mutual, Chicago. immediate past chairman; 
Herbert P. Karlsruher, New York Life, New 
York, new member. 


upon capital fund movements (4) bur- 


densome social legislation (5) lack of 
trained native personnel (6) retarded 


economic 
instability. 


development, governmental 
growth of nationalism and 
other threats to the growth of a favor- 


able This 
rrepared at the of the 
pre} 


investinent climate. report, 


request Presi- 


dent's Committee for Financing For- 
eign Trade. advocates elimination or 
modification of the present United 


States tax laws on income from foreign 
sources, 


A &-& 


Pension Rulings 


1951. 
had been 


a total of 
issued 


Lp to June 30, 
796 rulings as to ihe 
qualification of stock bonus. pension 
profitsharing. and annuity plans under 
165 (a) of the Reve- 
nue Code, This represents an increase 
of 1.897 rulings over the total June 

L950. and 83‘, more than the 1,034 


in the number of rulings made 


Section Internal 


mncrease 


in the 


previous year. As of June 30, 

1051. there had been 1.125 rulings on 
complete termination. 

The Bureau does not indicate whether 


VE YO 


IN THE HANDLING OF 
ESTATE AND TRUST PROBLEMS. 


HOUSTON BANK & TRUST CO. 


_—_ eS} _ ——— —= 
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HOUSTON .TEXAS 


these rulings were favorable or un- 
favorable. The totals also include cases 
where the plans have not yet been es- 
tablished, as well as on proposals to 
terminate. Thus the 14,671 difference 
in the number of approval and termina- 
tion rulings furnishes only an approxi- 
retirement 


mation of the number of 


effect. 


plans in 
De. & & 
1952 FPRA CONVENTION 


Next year the Financial Public Rela- 
tions Association will hold its annual 
convention at the Hotel del Coronado, 
across the bay from San Diego, Cali- 
fornia, from October 20 to 23. 


STEVENS 
& CLARK 
FUND, Inc. 


SCUDDER 
STEVENS 
& CLARK 


COMMON 
STOCK 
FUND, Inc. 


Prospectus on Request 


| WALL ST., NEW YORK 5, N.Y. 
or 10 POST OFFICE SQUARE 
BOSTON 9, MASSACHUSETTS 
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Attention Arresters in 
Trust Ads 

“You can Create a Small Trust... . 
With ‘Large Trust’ Investment Diversi- 
fication” says the cover of a booklet 
describing the newly established com- 
mon trust fund of First National Bank, 
Portland, Ore. A two-page general ex- 
planation is followed by twenty specific 
questions and answers on the operation 
of the fund . . . Using the same appeal 
to widespread investment interest, a 
United States Trust Co. of New York 
ad starts “The Investment Agency Ser- 
vice offered by this Company provides 
and manage- 
individuals, 


continuing supervision 
ment of 
corporations, and institutions.” The ad 
explains how such an account can be 
opened or terminated, the flexibility of 


investment policy, the value of “speci- 


investments for 


alists.” what is included in the Service. 
and concludes, “The cost is moderate” 

.. “On behalf of your clients it will 
pay you to Look Into This” is the lead- 
in for an ad which announces, with an 
attractive set of human looking 
out at the reader, “Investment manage- 
ment is included in our trust and agency 
services at no extra cost!” It comes 
from Union Bank & Trust Co.., 
Angeles, and the text gives further de- 


tails and a name and telephone number 


eyes 


Los 


to call... 


“NOW is the time to see your lawyer 
about your will” is the dominating 
sentence in the front page imprint used 
by First Trust & Deposit Co., Syracuse. 
on the current month’s issue of ESTATE 
Dicest which it has been distributing 
for seven years to attorneys and other 
professional groups. The text explains 
that “we have adopted (this) as our 
current theme,” that “Our trust 
officers are continually cooperating with 
attorneys and life underwriters.” This 
statement is supported by the bank’s 


and 


use of a postage meter message on its 
first class mail which reads “Have a 
lawyer draw your WILL.” . On the 
same theme is an ad which proclaims. 
“Tuts Way To Greater Security For 
Your Family,” recording the same on 
an arrow which points directly at a 
door labelled “Your Attorney.” The text 
of this Fort Worth National Bank ad 
emphasizes the importance of correct 
preparation of a will “to express your 
wishes and avoid unnecessary expense 
- and litigation.” . “Are You Passing 
The Buck?” with a picture of a man’s 
hands “passing the buck” in the card 
game whence the phrase originated, di- 
rects the will-making theme toward the 
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protection of one’s wife. Text of this 
American Trust Co., Charlotte, ad de- 
scribes some of the flexible arrange- 
ments the reader's lawyer can provide 
in the will and suggests the advantages 
of naming the bank executor and trus- 
tee. 

The amusing drawing over the cap- 
tion, “You Don’t Need A Fortune To 
Establish A Trust At The Security.” 
which fills the upper half of a Security 
Trust Co., Rochester, N. Y.. ad relaxes 
the reader and gives him an emotion- 
ally favorable disposition toward the 
text. which in this case explains how 
the bank’s common trust fund can bene- 
fit a prospective trustor. 


“The men behind the nameplate.” an 
ad title which accompanies a list of di- 
rectors of Farmers Bank of the State of 
consideration of the 


Delaware, opens 





Poe eae 





THis w 


AY 
TO GREATER SECURITY 
FOR YOUR FAMiLy 


YOUR 
ATTORNEY 








values of collective judgment and sug- 
gests uses of this theme for trust de- 
partment services. Also indicative 
of trust advertising possibilities is the 
series of silhouette ads from Liberty 


Bank of Buffalo. 


In each ad are two 


figures—husband and wife, business 
men. friends—one of whom asks a 


question or states a problem which the 
other one answers by citing a service 
of the bank... . “The Broken Team .. . 
What Must A Business Man Do When 
His Partner Dies?” would fit trust de- 
partment advertising needs as well as 
those of the Crown Life Insurance Co., 
Toronto, which followed the heading 
with admission that the remaining part- 
ner undoubtedly could run the business 
alone. In order to obtain full one-man 
control, however, he must “take in your 
partner’s widow, try to buy your part- 
ner’s interest, (or) try to find a buyer 
for your share of the business,” unless 
plans have been made beforehand. 


“A Love Letter Your Lawyer Can 
Write” with illustration of a folded will 
and picture of wife and daughter pro- 
vides a unique start for a Chemical 
Bank & Trust Co., N. Y., ad urging 
preparation of one’s will by one’s at- 
“A properly 
prepared Will extends beyond your life. 


torney. The text begins. 


time all your efforts to care for loved 
ones. By consulting an experienced law- 
yer in drawing up a Will, you can in- 
deed make it a letter of love for your 
wife and children.” 


A A A 
FPRA Meeting in November 


The 36th Annual Convention of the 
Financial Public Relations Association 
will be held at the Hollywood Beach 
Hotel in Florida. November 12-15. Each 
day. Dr. James F. Bender, Director of 
the Institute for Human Relations. will 
conduct a called “A 
School of Human Relations.” The key- 


one-hour class 
note address. “The Human Element in 
Public Relations.” will be delivered at 
the first general session by Robert C. 
Downie. president. Peoples First Na- 
tional Bank & Trust Co.. Pittsburgh, 
who is also president of the Pennsyl- 
vania Bankers Association. 

di- 


vided into five groups. Trust Develop- 


Departmental meetings will be 


ment will be chairmaned by Carroll 
Payne Jones. trust officer of Trust Com- 

Atlanta. Lighteen 
Chairman. W. W. 
Delamater. assistant vice president. 
Land Title Bank & Trust Co.. Philadel- 


yhia.) will deal with special topics. 
| I } 


pany of Georgia. 


Clinics (General 


General Chairman of the convention 
is S. H. Chelsted. vice president. Peoples 
First National Bank & Trust Co.. Pitts- 
burgh. and first vice president of the 
FPRA. 
Harold J. Marshall. executive vice presi- 
dent. Manufacturers National Bank. 


Troy, N. Y. 


General Program Chairman is 


a 


Two post convention trips (Friday to | 


Monday) have been arranged. one to | 


Cuba. the other to Nassau. 


A A A 
Banks Win Report Citations 


Merit award certificates have been is- 
sued to 73 banks by “The Financial 
World” in recognition of outstanding 
1950 annual reports to shareholders. 
This is the llth survey conducted by 
the staff of that magazine, which in- 
cluded approximately 5,000 reports of 
industrial firms and financial institu- 
tions. Judging of the 1,521 finalists will 
be announced October 29th. 
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| Panel on Fiduciary Income Taxes 





POWERS AFFECTING TAXES 


NDER Sections 161 through 164 of 

the Internal Revenue Code the 
gross income, net income, and tax lia- 
bility of a trust are determined by the 
same rules applicable to an individual 
with the following exceptions: 

(1) The trust exemption is $100 in- 
stead of $600. 

(2) The trustee must file a fiduciary 
instead of an individual income tax re- 
turn. 

(3) The current tax payment plan in- 
cluding the declaration of estimated tax 
is not applicable to a trust. 

(4) A trustee may not employ the 
optional standard deduction or the op- 
tional tax table. 


(5) Certain trusts are entitled to de- 
duct all income distributed or used for 
charitable purposes without reference to 
the percentage limitation applicable gen- 
erally to individuals. 


(6) Finally, a trust may deduct in- 
come which is distributed or distribut- 
able to the beneficiary before computing 
its tax liability. 


Two Classes of Trusts 
For the purposes of this question 


there are two types of trusts, distribut- 
able and discretionary. 


(1) Distributable Trusts—In the case 
of distributable trusts net income is 
computed and ordinarily said income is 
deducted in determining tax liability 
and is then taxable to the beneficiary. 
The beneficiary’s tax liability accrues 
regardless of whether he in fact receives 
the income. As a result certain hard- 
ships often result. 


(2) Discretionary Trusts—Some of 
the hardships just referred to may be 
avoided or minimized by the proper 
use of the discretionary trust. The bene- 
ficiary is taxable only on the income 
in fact distributed or set aside for dis- 
tribution to him and the trust is tax- 
able on the balance. When the income 
which is tax paid by the trust is sub- 
sequently distributed to the beneficiary 
it is not again taxable to him. 
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DANA LATHAM 


Member of California State Bar, Los Angeles 


These two articles continue the series of 
answers, begun in the January issue, to 
questions submitted to the Panel on In- 


come Taxes on Estates and Trusts, spon- 
sored last year by Title Insurance & Trust 
Co. of Los Angeles. The material has 
been brought up to date. 





65-Day Rule 


To prevent arbitrary manipulation of 
tax liabilities between the trust and the 
beneficiary, the 65-day rule which is 
applicable to both distributable and dis- 
cretionary trusts was adopted. In effect, 
it provides: 

(1) Any within 
the first 65 days of the trust’s taxable 


distribution made 
year will be treated for the purpose of 
determining both the tax liability of 
the trust and the beneficiary as if it 
had occurred in the trust’s prior tax- 
able year. 

(2) Any distribution so related back 
will be applied first against the avail- 
able distributable income of the trust 
for that period before it can be shown 
to have its source either from corpus or 
previously taxed income. 


(3) All distributions to the benefi- 
ciary in excess of the trust’s income for 
the period to which the distributions are 
related will be received by the benefici- 
ary tax free. 


Liabilities in Discretionary Trusts 


(1) The Trust—The discretion in the 
trustee to accumulate or distribute in- 
creases or decreases the tax liability of 
the trust depending upon whether said 
income is distributed or accumulated, 
subject, of course, to the application of 
the 65-day rule. 


(2) The Grantor—In the case of the 
ordinary trust with which we are here 
concerned, discretion of a disinterested 
trustee to accumulate or distribute in- 
come will have no effect whatsoever on 
the grantor’s tax liability. 


(3) The Beneficiary—The right of 
the trustee to accumulate or distribute, 
subject to the 65-day rule, affects the 
beneficiary's tax liability depending 
upon what is distributed or set aside for 
distribution and what is in fact accum- 
ulated. The beneficiary is taxable upon 
what is distributed or set aside for dis- 
tribution to him. 





Revocable and Amendable Trusts 


J. REX DIBBLE 


Member of California State Bar, Los Angeles 


RUST income is taxed to the gran- 
tor if any one of the following con- 
ditions is met (I.R.C. Sec. 167): 

(a) the income is held or accumu- 
lated for future distribution to the 
grantor; or 

(b) the income may, in the grantor’s 
discretion, be held or accumulated for 
future distribution to him or may be 
distributed to him; or 

(c) the income may, in the discre- 
tion of a person not having an interest 
substantially adverse to the grantor, be 
held or accumulated for future dis- 


tribution to the grantor or may be dis- 
tributed to him; or 


(d) the income may, in the discre- 
tion of the grantor in conjunction with 
a person not having a substantial ad- 
verse interest, be held or accumulated 
for future distribution to the grantor 
or may be distributed to him. 


Thus, if a grantor has the power to 
amend the trust in order to acquire 
either the present or future benefit of 
the income, the income is taxed to him, 
even though the grantor’s power does 
not extend to the corpus. In general, 
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the problems in this field are not too 
difficult except in the determination of 
what constitutes a substantial adverse 
interest. In general, a trustee, as such, 
does not have a substantial adverse in- 
terest, whereas normally a beneficiary, 
at least if he has a vested interest which 
might be affected by the income going 
to the grantor, does have such an ad- 
verse interest. 

Although the term “revocable trust” 
is frequently used, the statutory test is 
whether the grantor has “the power to 
revest title” in himself. I.R.C. Sec. 166. 
Thus, whether the trust declaration spe- 
cifically gives the grantor the power to 
revoke, whether the trust is revocable 
because under Section 2280 of the 
California Civil Code the trust is not 
specifically made irrevocable, or whether 
the grantor has the power of “termina- 
tion” or “amendment,” the basic ques- 
tion is always whether he can recover 
the corpus. If he has that power, it is 
immaterial upon what basis the power 
rests or whether he exercises it. The in- 
come is thereupon taxable to the gran- 
tor. Thus, it is not a matter of first 
including the income in the gross in- 
come reported by the trust and then 
deducting the amount taxable to the 
grantor. On the contrary, to the extent 
of his power, the grantor is directly tax- 
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able and if all the income is taxed to 
the grantor on the basis of the above 
rule, the trustee need not even file a 
return. I.R.C. Sec. 166; Reg. 111, Sec. 
29.166-2; I.R.C. Sec. 161(b). 


Here again, in order to close a rather 
obvious loophole, the income is tax- 
able to the grantor where the power 
to revest title to the corpus is vested 
in any person not having a substantial 
adverse interest in the corpus or in- 
come, or is vested in the grantor in 
conjunction with such a person. I.R.C. 
Sec. 166. 

The regulations provide that the 
grantor is deemed to have the power 
to regain the corpus even though the 
power, as described above, can be ex- 
ercised only upon the giving of a notice, 
or after a certain period of time, or 
upon the happening of a particular con- 
tingency. Reg. 111, Sec. 29.166-2. The 
cases are not entirely clear as to the 
effect of a power to regain the corpus 
upon the happening of a contingency 
which is beyond the grantor’s control 
—perhaps the Bureau has attempted to 
go too far in this respect. See Comm. 
v. Betts, 123 F.(2d) 534; and Percy 
M. Chandler, 41 B.T.A. 165. In any 
event, the Bureau has attempted to 
make it clear that, in applying the pro- 
visions of Section 166, it will rely upon 
what it considers to be the substance 
of the transaction and will be unim- 
pressed with matters of form and tech- 
nical rules of trust law. 

(2) Trusts Terminable or Amendable 
by Beneficiary Not the Grantor. The 
statute itself does not cover this situa- 
tion. The regulations, however, based 
upon the same theory as the Clifford 
case (or the Bureau’s concept of it) 
provide that if a person other than the 
grantor has a power exercisable solely 
by himself to vest the corpus or income 
in himself, the trust income is taxable 
to such person even though he does 
not receive the income and does not 


vest the corpus in himself. Reg. 111, 
Sec. 29.22(a)-22. If the beneficiary, 
whether he acts by terminating the trust, 
amending it or otherwise dealing with 
the trust, has the sole power to acquire 
the corpus free of the trust, it is hard 
to argue that he should not be taxed 
on the income, and the courts in a se. 
ries of cases have generally sustained 
the regulations. Elsie C. Emery, 5 T.C, 
1006;; affd 156 F.(2d) 728, cert. den. 
329 aS. 772. 

Sifopose that A is a beneficiary who, 
- trust stands, is not entitled to the 









ie, does not receive the income, 
» right to acquire the corpus, but 
ave a right to amend the trust so 
become entitled to the income. 
hough he does not exercise such 


ri is the income still taxable to 
hj The regulations say “yes.” Reg. 
] Sec. 29.22(a) (-22. In view of the 


tory scheme of taxing trust income 
I.R.C. Secs. 161, 162), it would 
War at least arguable that the bene- 
ficiary should not be taxed on such in- 
come. However, the courts appear to 
have accepted the validity of the regu- 
lation in question. See Edward Mallinc- 
krodt, 2 T.C. 1128, aff'd 146 F.(2d) 1, 
cert. den. 324 U.S. 871; Stix v. Comm., 
152 F.(2d) 562: Grant v. Comm., 174 
F.(2d) 891. 


A A A 
Tax-Free Gifts 


If every corporation made full use 
of the five per cent of net earnings de- 
duction allowed by the government for 
educational, welfare and scientific pur- 
poses, $2,200,000,000 would be avail- 
able this year, according to National 
Planning Association’s new pamphlet 


“The Five Per Cent.” Authors Beard- | 


sley Ruml and Theodore Geiger con- 
trast this with the record of actual con- 
tribution where the top amount is 1945’s 
$266,000,000 or 1.24°% of net income 
before taxes. 
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A new twist will be given to the 


| forum pattern set by Mercantile Na- 


tional Bank of Dallas in 1946 (Feb. *47, 
p. 179 and June °49, p. 333) when this 


_year’s October sessions get under way. 
| Three of the four Forum Trust Discus- 


sions will be of a highly technical na- 
ture for professional people, and only 
one meeting will be devoted to practical 
information for lay customers and 
friends of the bank. Meetings will be 
in the Bank auditorium. 


Speakers will be: Allan F. Smith, 
assistant professor of law, University of 
Michigan and author of “Personal Life 
Insurance Trusts,” addressing life un- 
derwriters on “Personal Insurance 
Trusts”; Richard Forster, Los Angeles 
attorney, speaking to attorneys on “Part- 
nership and Stock Purchase and Sale 
Agreements”; J. A. Phillips, C.P.A., of 
Houston, on “Tax and Accounting 
Problems in Trusts and Estates” (He is 
chairman of Texas State Board of Pub- 
lic Accountancy and immediate past 
president of the National Association of 
C.P.A. Examiners); Louis S. Headley, 
attorney and retired president of First 
Trust Co. of St. Paul (also present di- 
rector of trust education at Rutgers 
Graduate School of Banking) on “Es- 
tate Planning From The Layman’s 
Point of View.” 


This year’s forums were arranged by 
vice president and trust officer Clarence 
E. Sample and trust officer Arthur H. 
Drebing. 


October Big Forum Month 


Reports of eight finance forums 
scheduled in various cities for the 
month of October are already at hand 
from banks which are selecting this 
season of reviving interest and activity 
as the time to hold their forum sessions. 
American National Bank, St. Paul, will 
conduct -a six session forum for women 
on successive Monday afternoons at 
2:30 and evenings at 7:30, commencing 
October 8. The general theme will be 
“What every woman should know about 
money” and speakers will include: Uni- 
versity of Minnesota’s professor Helen 
G. Canoyer on “Personal and Family 
Financial Planning”; Marion Stevens 
Eberly of the Institute of Life Insur- 
ance on “Life Insurance, Annuities and 
Social Security”; Samuel Lipschultz, at- 
torney, and director of the bank, on 
“Where There’s A Will”; Ryland J. 
Rothschild, St. Paul board of realtors, 
on “Investing in a Home, Income Real 
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NEW FORUM DEVELOPMENTS 


Estate or Mortgages”; Harry L. Sebel 
from Hugh W. Long & Co. on “Invest- 
ing in Securities and Investment 
Trusts”; and Dr. J. Marvin Peterson of 
the Federal Reserve Bank, Minneapolis, 
on “How Our Monetary System Oper- 
ates.” 


Central Missouri Trust Co., Jefferson 
City, found that advance registrations 
overflowed bank lobby capacity for its 
five session women’s forum and is seek- 
ing larger accomodations. The general 


theme is identical with that of Ameri- 
can National, but president Howard 
Cook and speakers from other banks 
and allied businesses will do the lectur- 
ing on trusts, taxes, wills, economic 
trends, life insurance, and investments. 

“What makes the dollar worth 57 
cents?’ is one of the topics Citizens 
Bank & Trust Co., Lexington, Ky., will 
use in its five meeting program for 
women, held on Tuesdays at 10:00 a.m., 
beginning October 2 in the Phoenix 
Hotel ballroom. Other topics are: “How 
does our economic system work?” 
“What about bonds, common stocks, 





“Additional business 
has more than offset 


the eost” 


XCERPTS from a letter from the vice-president 
and trust officer of a $270,000,000 bank to 
another bank’s trust officer: 


“We have used Purse service about 5 years. It 


produces a good percentage of inquiries, and we 
have received a number of nice accounts that we 
feel can be directly attributed to that Company’s 
help, together with a large number of will appoint- 
ments that have not yet become operative. 


“The additional business that we have received 
(for which we feel The Purse Company is entitled 
to a large amount of credit) has more than offset the 
cost. We are now planning a new 2-year program 
with that Company.” 


The most inexpensive advertising that you can 
buy will be costly if it fails to get results. 


A reasonable investment in Purse service should 
prove a very profitable investment for your Trust 
Department and your bank. 


Without obligation, ask for more information. 
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preferred stocks, investment trusts?” 
“How can one be sure of funds to send 
children through college?” and “Is it 
better to have life insurance proceeds 
paid in a lump sum or installments?” 

Both men and women have been in- 
vited to attend the forum meeting on 
“Wills, Trusts and Estate Planning” 
scheduled by First National Exchange 
Bank, Roanoke, for the evening of 
October 22. This is the second of a 
series on family finance sponsored by 
the bank, the first having been attended 
by 200 women. 

A blanket invitation to the women 
of El Paso, conveyed by display adver- 
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tising in the El Paso papers, is expected 
to bring a large audience to the five 
lectures State National Bank is spon- 
soring. The meetings will be held in the 
Women’s Club, and refreshments will 
be served. Held on Mondays, beginning 
October 1, the forum will cover “The 
Function of a Bank in a Community,” 
“Life Insurance,” “Taxes,” “Trusts and 
Estates,” “Securities and Investments.” 

Applications exceeded the 1300 seat- 


ing capacity of the theater engaged for 
October 4 Panel Meeting for Women by 


Title Insurance & Trust Co.. Los 
Angeles. Running from 2:00 to 4:45 


in the afternoon, the panel devoted 

half hour session to each subject, with 
a fifteen minute break at three o’clock 
for recess and refreshments. Invitations 
were widely to women’s clubs. 
Speakers of the panel were: Melvin B. 


sent 


Ogden, chief title officer of the trust 
company on “Buying and Selling Real 
Estate”; Gilbert E. Harris, associate 


counsel of the trust company, on “How 
To Manage and Conserve Property”; 
Richard H. Forster, California attorney, 
on “How To Leave What You Have To 
Those You Want to Have It With a 
Minimum of Taxes”; William R. Spin- 
ney, assistant trust officer in charge of 
the estate planning department, on “The 
Means Available To You and Your At- 
torney for Minimizing Taxes and Con- 
serving Estates”; and Ralph G. Lind 
strom, California attorney, on “What 
Parents Should Know About Tax As- 
pects of Gifts to Children.” 
Tootle-Lacy National Bank, St. Jos- 
Mo.. is this fall the 
first women's finance forum to be held 
in St. 
week or 10 days apart. 


eph, 


sponsoring 


Joseph. Three evening sessions, a 
are projected 
wherein banking practices. investments. 
wills and estates will be discussed by 
representatives of the bank. 

Wilmington. N. C.. 


invited to a series of 


All women in the 
area have been 


three forums to be held in the Forest 
Hills School auditorium under the 
auspices of Wilmington Savings and 
Trust Co. Joseph Josephs, New York 
Life Insurance Co., will discuss “Per. 
sonal and Family Financial Planning”; 
Richard Wilcox, trust officer, Guaranty 
Trust Co. (N.Y.) will present the sub. 
ject of “Investments”; and Robert Als. 
ton, vice president, Citizens & Southern 


National Bank, Atlanta, will explain to | 


the women “Wills, Trusts, and Taxes.” 
The meetings will be on _ successive 
Wednesdays starting October 10. 
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ACCOUNTINGS 


(Continued from page 651) 


decree only in cases where adequate per- | 


sonal or registered mail notice was 


given. 
Standard Oil Co. 1 
was an escheat 


New Jersey.**® That 
but it cited the 
Vullane decision, and can properly be 


case, 


applied in other due process situations 
for the rule that if the statute, as in- 
terpreted by the state court, 
constitutional _re- 


requires 
adequate notice, the 
quirements of due process are satisfied. 

Lawyers interested in the subject 
should consider the problem from two 
aspects, first, the interpretation and the 
validity of existing provisions of their 
own state the re- 
vision of local statutes to conform with 
the best examples of the recent trend. 
trusts are 
with economical administration without 


statutes. and, second, 


Beneficiaries of concerned 
undue legal expense. 
of parties can promote economy with- 
out impairing the protection of the pri- 
the law should seek 


to achieve that purpose.** 


mary beneficiaries. 


9341 U.S. 428, 433, 95 L. Ed. 755, 

“William F. Jetter, Jr., 
has rendered invaluable 
this paper. 
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TRUST PERSONNEL CHANGES 


ALABAMA 


Mobile—N. Q. Adams, an attorney, has 
been elected trust officer of First Na- 
TIONAL BANK, and A. Danner Frazer, 
formerly trust officer in charge of new 
business, promoted to assistant vice pres- 
ident. H. E. Coale, vice president and 
trust officer, will continue as head of the 
trust department. Mr. Adams is a grad- 
uate of the University of Alabama and 
of Millsaps College. 





CALIFORNIA 


Los Angeles—George W. Herman has 
been elected assistant trust officer and 
assistant secretary of SECURITY-FIRST 
NATIONAL BANK, at the bank’s Pasadena 
branch. Mr. Herman has been with 
Security nearly 25 years and was an 
assistant manager previous to his latest 
advancement. 

Riverside—CITIZENS NATIONAL TRUST 
& SAVINGS BANK announced the appoint- 


ment of Elden Smith as president to 
succeed Richard B. Hampson, who will 
retire November first. Mr. Smith has 
been executive vice president since 


December. 

Pasadena & San 
Diego — Byron M. 
Randall has_ been 
appointed trust of- 
ficer and vice pres- 
ident of UNITED 
STATES NATIONAL 
BANK, San Diego, 
having resigned as 
assistant trust of- 
ficer of the Pasa- 
dena branch of SECURITY-FIRST NATIONAL 
BANK. Douglas R. Giddings, who has 
directed the bank’s trust department 
since 1949, will continue as trust officer 
under an arrangement that will permit 
him to devote more time to additional 
duties as administrative assistant to C. 
Arnholt Smith, chairman of the bank’s 
board. 





B. M. RANDALL 


San Francisco—Allard A. Calkins has 
been advanced from president to the 
newly created office of chairman of the 
board of ANGLO CALIFORNIA NATIONAL 
BANK. At the same time Paul E. Hoover 
previously vice president, was named 
president, and Paul B. Kelly, first vice 
president. In addition to his investment 
duties, Mr. Kelly has been active in the 
loan, trust, personnel and organizational 
work of the bank. 


San Francisco — Among changes in 
higher posts at the BANK OF AMERICA 
N.T. & S.A., Harry M. Bardt, vice presi- 
dent and trust officer at San 
Francisco was added to the managing 
committee and appointed a member of 
the advisory council of the board. 


senior 
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GEORGIA 


Atlanta—New assistant trust officers 
in the Atlanta main office of CITIZENS & 
SOUTHERN NATIONAL BANK are Richard 
S. Carney and Perrin S. Hill. 


INDIANA 


South Bend—St. JosEPH BANK & 
Trust Co. named Paul M. LaMar a vice 
president to succeed the late Earl E. 
Reeder. Mr. LeMar will be in charge of 
new business and public relations. 


LOUISIANA 


Shreveport — Miss Irene Kuhn was 
elected an assistant trust officer of First 
NATIONAL BANK, the first woman to be 
elected an active officer in the bank’s 74 
years of operation. Miss Kuhn joined the 
staff in 1941 as a secretary in the trust 
department. 


MINNESOTA 


Minneapolis—Presidential duties will 
temporarily be carried on by Guy W. 
LaLone, senior vice president, First NA- 
TIONAL BANK OF MINNEAPOLIS, following 
the recent death of Arthur H. Quay. 


NEW JERSEY 


Newark—Former assistant trust officer 
Elliott V. Sparkes has been elected as- 
sistant treasurer of FIDELITY UNION 
Trust Co. 

Pitman—At PITMAN TITLE & TRUST 
Co., Charles R. Lose has been elected 
treasurer in addition to his present title 
of secretary and trust officer; C. Harold 
McWilliams was made assistant secretary 
and assistant trust officer. 


NEW YORK 


Buffalo—MANUFACTURERS & TRADERS 
Trust Co. elected Howard C. Minich an 
assistant vice president in charge of 
estate planning; C. Richard Shoemaker 
was made assistant secretary in that de- 
partment. 

Rochester—Schuyler C. Wells, Jr., has 
resigned as vice president and trust of- 
ficer of SEcurITY TRusT Co., and is suc- 
ceeded in that position as head of the 
trust department by John G. White, 
formerly assistant vice president. Benja- 
min E. Lull. Grace E. Liowie and J. Rob- 
ert Murray have been made assistant 
vice presidents; Joseph P. Fox also is 
named vice president and trust officer; 
Seward H. Case promoted to assistant 
vice president in charge of agency ac- 
counts. 

New York—Lawrence C. Cooper has 
been elected assistant treasurer of BANK- 
ERS TRUST Co. and will be in charge of 
public utility investment research in the 
Investment Research Division of the 
bank’s Personal Trust department. 


OHIO 


Cincinnati—John M. Rowan has been 
named assistant vice president in charge 
of public relations, at PROVIDENT SAv- 
INGS BANK & TrusT Co. 


PENNSYLVANIA 


Philadelphia—William R. Crosby and 
Horace G. Moeller have been advanced 
to assistant vice presidents, and George 
C. Denniston to trust officer, at Provi- 
DENT TRUST Co. 


Pittsburgh—H. Leonard Flynn has re- 
signed as assistant vice president in the 
trust department of MELLON NATIONAL 
BANK AND TRustT Co. to accept a position 
as partner in the investment banking 
firm of McDonald & Co., Cleveland. 


RHODE ISLAND 


Providence—Henry R. Lee has been 
made an assistant secretary and also an 
assistant cashier of RHODE ISLAND Hos- 
PITAL NATIONAL BANK. 


TENNESSEE 


Chattanooga—Three new trust officers 
of AMERICAN NATIONAL BANK & TRUST 
Co. are: E. H. Lawman, Jr., C. J. Lynch. 
Jr., and Harry W. McVeigh. J. Ralston 
Wells became assistant trust officer. 


TEXAS 


Dallas—First NATIONAL BANK has 
made Bob Jones editor of the bank’s em- 
ployee publication “First Family.” He 
will also have advertising and public re- 
lations duties. Mr. Jones formerly was 
editor of “The Federal,” publication of 
the Federal Life Insurance Co. of Chi- 
cago. 








Pennsylvania Co. for Banking and Trusts 
Independence Square Branch, first private 
building erected on the new Independence 
Hall Mall. Bank’s ad inquires, “What has 
Colonial Architecture got to do with Banking 


service?” and answers. “That Colonial 
Georgian style structure is a symbol of 
service . Good service is built upon 


experience, and experience, is history. Our 
new branch wears its look of history natur- 
ally. We have been directly connected with 
the history of this city and this country 
ever since 1812. In fact, through merger, 
our history .... goes beck to 178]. when 
the Bank of North America became the first 
chartered bank on this continent. 
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Banks seeking trust executives, and 
personnel desiring new opportunities 
are invited to make free use of this 
column, addressing correspondence 
to “T & E,” attention Employment 
Exchange and code number. 


Trust official in small department, age 
28, experienced in administration of es- 
tates and trusts, personal solicitation of 
new business, taxes, as well as some 
knowledge of investments, desires posi- 
tion in larger department preferably in 
southeast. 110-1. 

Trust man of 37, Yale graduate, with 
15 years experience in security research, 
trust investment and custodianships in 
New York bank, seeks broader oppor- 
tunity with minimum salary $6,000. 110-2. 


Personable young man, who has just 
received master’s degree in _ business, 
economics and finance from Columbia, 
wants to enter trust work as statistical 
or investment analyst. Preferred loca- 
tions: East, Southwest. 110-3. 

Attorney, 28, with two years of private 
experience, desires position in active 
trust department in Midwest or South- 
west. 110-4. 


Fast growing, Upstate New York trust 
department wants man of about 40 for 
estate planning and new business work. 
H-9-5. 

Trust officer, 43, with law degree and 
15 years in all phases of personal trust 
administration, desires connection in 
south or southwest. 9-1. 


Practicing attorney desires trust com- 
pany position utilizing his specialized ex- 
perience in estate and trust administra- 
tion, estate planning, accounting and tax 
matters. 9-2. 

Attorney, 33, with 8 years in trust and 
estate administration, both banking and 
legal, and strong background in estate 
and income taxes, seeks position as trust 
administrator. 9-3. 


A A A 
IN MEMORIAM 


SAM FIMBLE, JR., president and trust 
officer of KLEBERG First NATIONAL BANK, 
Kingsville, Texas. 

E. L. PALMER, vice president in charge 
of the trust department of First & 
AMERICAN NATIONAL BANK of Duluth, 
Minn. 

FRANK K. POLLITT, assistant trust of- 
ficer of CALIFORNIA TrRusT Co., Los An- 
geles. 

ARTHUR H. Quay, president of First 
NATIONAL BANK of Minneapolis since 
September 1950, and associated with the 
bank for 34 years. 
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I. F. Freiberger, chairman of the board of 


The Cleveland Trust Co., (left) was hon- 
ored last month on completion of 50 years 
service to the bank, at a reception at the 
Mid-Day Club. Mr. Freiberger, one of the 
nation’s top trust officials and bankers, was 
given a set of luggage from the directors and 
officers and an elaborate cake from the in- 
stitution’s 2,600 employees. Presenting the 
cake, bearing a frosted message of con- 
gratulations in the form of a_ telegram 
signed by “The Boys and Girls of the Cleve- 
land Trust Co.,” is president George Gund. 





MERGERS and 
CHANGE of NAME 


Detroit, Mich.—Merger of BANKERS- 
EQUITABLE TRUST Co. with the DETROIT 
TrusT Co., has been approved by direc- 
tors of both institutions, but is subject 
to stockholders’ approval at a meeting 
on October 17. If then approved, it will 
become effective October 26. 


Great Falls, Mont.—MONTANA BANK 
& Trust Co. has changed its title to 
MONTANA BANK, as of August first. 


Montclair, N. J.—VERONA TRUST Co. 
will be acquired by MONTCLAIR TRUST 
Co., the board of both banks having al- 
ready approved. The entire personnel of 
Verona Trust is to be retained, and the 
board of directors has been invited to 
serve as a board of managers. With this 
acquisition, Montclair Trust will have 
total banking resources of approximate 
$40 million, exclusive of trust department 
assets of $44 million, and four offices. 


Nutley, N. J—BANK OF NUTLEY and 
the First NATIONAL BANK of Nutley 
merged under the former’s title. 


Providence, R. I.—Directors of RHODE 
ISLAND HosPITAL TRUST Co. voted Sep- 
tember 25 on liquidation of the Rhode 
Island Hospital National Bank and 
transfer of its assets and business to the 
trust company, which will have deposits 
of over $220 million and become the 
84th largest bank in the nation. “Under 
the consolidation plan,” President Ray- 
mond H. Trott said, “the Rhode Island 
Hospital Trust Co. will furnish all the 
services now offered by the two banks, 
commercial as well as savings, trust and 
safe deposit. This change will in sub- 
stance be a return to the corporate struc- 
ture prevailing prior to 1934 when Rhode 
Island Hospital National Bank was or- 
ganized as a subsidiary of Rhode Island 
Hospital Trust for commercial business 
of the parent company.” 





Assets and business of the Woon- 
SOCKET TRUST Co. will be acquired by 


RHODE ISLAND HOSPITAL. TRUST Co., if 
approved by shareholders of the former, 
A 6's 
NEW TRUST POWERS GRANTED 

Chicago, Ill. — SouTHMOOR BANK or 
CHICAGO 

Monroe, La. — OUACHITA NATIONAL 
BANK. 

Corbin, Ky. — First NATIONAL BANK 
of Corbin. 

Burlington, Wis. — BURLINGTON Na- 
TIONAL BANK. 

A 4 Ss 


Meyer Heads Controllers 


Charles Z. Meyer, 
comptroller of The 
First National] 
Bank of Chicago, 
was elected presi- 
dent of the Con- 
trollers Institute at 
the organization’s 
20th annual meet- 
ing, last month in 
New York. Owen 
T. Jones, vice president of the American 
Trust Co., San Francisco, was chosen a 
regional vice president, and Emmett J. 
House, vice president of the Union Plant- 
ers National Bank & Trust Co., Memphis, 
was named a director. The Institute is a 
non-profit organization of controllers and 
finance officers from all lines of business 
— banking, manufacturing, distribution, 
utilities, transportation, etc., with total 
membership exceeding 3,700. 


A A A 





CHARLES Z. MEYER 


San Antonio Trust Council 
Elects Croft 


Herbert S. Croft, 
vice president and 
trust officer of The 
Alamo National 
Bank, has been’ 
elected president of 
the SAN ANTONIO 
TrusT CoUNCIL for 
1951-1952. Marion 
A. Olson, attorney, | 
was named view! 
president; Barney T. Matteson, C.L.U,, | 
with State Mutual Life Assurance Cnet 
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HERBERT S. CROFT 


was chosen secretary; and Thomas B. | 
Lee, C.P.A., was elected treasurer. 

&4 46 & 

BRIEF 


Rochester, N. Y.—William H. Stackel, 
senior vice president of SECURITY TRUST 
Co., was honored on September 29 as the 
“outstanding Protestant lay churchman 
of the year,” at a dinner in Washington 
sponsored by the “Washington Pilgrim- 
age of American Churchmen,” composed 
of a cross section of Protestant church- 
men of the country. 


TRUSTS AND ESTATES 
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Connecticut Bank 
Celebrates 150th Anniversary 


Twenty-five hundred people attended 


| the two evenings of Open House, Septem- 


ber 18 and 19, to congratulate the offi- 
cers, directors and staff of the Middle- 
town (Conn.) National Bank on the in- 
stitution’s century and a half of service. 
The bank was chartered in 1795 as the 
Middletown Bank by the General As- 
sembly of Connecticut, which granted 
the charter to the “Gentlemen, Merchants, 
Traders and Others of Middletown.” It 
opened for business in January 1801 with 
$100,000 authorized capital of which 
75,000 was paid in. The State of Con- 
necticut became a stockholder in 1803 
and continued as such until the bank 
was nationalized. 


The schedule adopted by the board of 
directors in 1801 continued for half a 
century, providing that “the bank be 
open each day and Saturday and Sunday 
afternoons, public fasts and feasts and 
the Fourth of July excepted, from the 
hours of 10 to 12 in the forenoon and 
2 to 4 in the afternoon.” The bank paid 
its first dividend, 3%, on July 13, 1802. 
Only once since 1823 was a dividend 
passed, and in the 150 years dividends 
have totalled over $5,000,000. 


In all its century and a half of activity 
the bank has had only ten presidents, 
with terms ranging from 5 to 37 years, 
and four of them were members of the 
Hubbard family which pioneered in the 
establishment of the bank. Leonard B. 
Markham, chairman of the board and 
dean of Middlesex County bankers, has 
been active in the institution “for nearly 
a quarter of its life span.” The bank’s 
historical brochure is fittingly dedicated 
to him. 

Among the guests at the Open House 
were visting bankers from New York 
and Boston, Middletown’s mayor Salva- 
tore T. Cubeta and Governor John Davis 
Lodge who was accompanied by Con- 
necticut’s treasurer, Joseph A. Adorno. 
Governor Lodge praised the bank for 
its excellent record. 


The first greeting each visitor received 
was from president Fred W. Patenaude, 
who welcomed each one at the main door, 
and started him on his tour of the bank. 
Officers, directors and staff members, sta- 
tioned at various points through the 
building to answer questions and explain 
the work of departments, conversed with 
old friends and gave a cordial greeting 
to newcomers. The wives of officers and 
directors served refreshments as_ the 
guests reached the directors’ room. All 
through the building were magnificent 
floral displays sent by banks and bus- 
iness firms in Middletown and other 
parts of the country, while organ music 
from the gallery provided a pleasant 
background. 


Among the exhibits attracting atten- 
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Governor John Davis Lodge of Connecticut 
signing the guest-book at Middletown Na- 
tional Bank’s 150th anniversary open house, 


with Fred W. Patenaude (left), president 
and trust officer, who conducted the governor 
on a tour of the bank. 





tion from the guests were the bank’s 
1795 charter and other historic papers; 
rare gold coins and currency including 
original currency issued by the bank 
from 1801 until the establishment of the 
national banking system, invasion cur- 
rency used in World War II, colonial 
coins, and a $10,000 bill, one of 800 in 
circulation. A pair of duelling pistols 
once owned by Aaron Burr caught the 
attention of many of the men, and 75 
old Middletown scenes, which had been 
contributed in previous years by cus- 
tomers and other Middlesex County resi- 
dents for use in Trust advertising liter- 
ature, started many a conversation of 
“Do you remember when... ?” 


At the end of the tour visitors recorded 
their names in the special guest books 
and received souvenir “good luck” pen- 
nies and copies of the well conceived and 
illustrated historical brochure, “Looking 
Ahead after 150 Years.” 


The institution is the fourth oldest 
bank in the state, tenth in the nation, 
and fifth to become a National Bank. It 
has weathered five major financial panics 
and six wars, and today, with an ex- 
panded service including a trust depart- 
ment administering seven million dollars, 
finds activity at an all-time high. 
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Steel Employees Learn 
Basic Economics 


Movies and group discussions are the 
chief ingredients of the economic educa- 
tion program, “In Our Hands,” produced 
by Inland Steel and Borg-Warner, and 
by them made available to other firms 
through the American Economic Founda- 
tion in New York. The four films, run- 
ning from 10 to 20 minutes apiece, are 
entitled: “How we got what we have in 
this country;” “What we have;” “How 
to lose what we have;” “How to keep 
what we have.” 


Believing that employees should be 
left free to draw their own conclusions 
once they have the facts, these companies 
arranged to have discussions led by rank 
and file employees, with supervisory per- 
sonnel not even attending. More than 
50,000 employees have participated, some 
even borrowing the materials to show at 
union meetings, social and church groups. 


Using the same program, Sheffield 
Steel has conducted classes for 3,000 em- 
ployees. Before being shown to the 
workers it was exhibited to the union 
officials (United Steelworkers of Amer- 
ica, C.I.0.), who were enthusiastic. At- 
tending employees are paid their regular 
hourly wage, if in working hours, and 
receive overtime if they attend outside 
their normal schedule. 


The discussion technique, with a varie- 
ty of visual aids, is dominant also in 
Republic Steel’s course, developed in co- 
operation with the Industrial Relations 
Center of the University of Chicago, and 
already used with 3,500 supervisory 
employees. Prices, profits, wages, money 
and inflation are some of the topics cov- 
ered, and trained leaders from Republic’s 
personnel direct the classes. Results are 
checked by an economic questionnaire 
given the participants before, during, and 
after the course, and covering both 
knowledge and opinion. The foremen who 
took the course improved from 57.5% 
to 87% in economic knowledge and from 
70% to 89% in opinion by the question- 
naire measurement. Union leaders re- 
quested permission to attend and showed 
similar progress. 





Complete Trust Service 


Corporate, Personal, and Pensions Trusts 


REPUBLIC NATIONAL BANK: 
of Dallas 


Capital Funds over $40,000,000 %* Largest in the South 
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THE CAPITALABOR TEAM 


NLRB Upholds Bank 


Guaranty Trust Co. of New York was 
upheld in its view that the United Finan- 
cial Employees, A.F.L., did not consti- 
tute an appropriate bargaining unit to 
represent its messengers and messenger 
clerks. The National Labor Relations 
Board dismissed the union’s petition on 
August 28 after a formal Labor Board 
hearing. The bank contends that the 
only appropriate bargaining unit, in 
view of the internal integration of its 
operations, would be one which em- 
braced all employees at its main and 
midtown offices. 


The Retirement Picture 


Cost of a “modest but adequate” living 
for a retired couple, as of October 1950, 
was between $1700 and $1800 according 
to a Bureau of Labor Statistics survey 
of prices in 34 cities. Since that time the 
consumers price index, reflecting the 
buying patterns of four-person families, 
has gone up about 6%. The cost of com- 
parable housing was the factor that 
varied most in the survey. 


Retirement at age 65 is becoming a 
national problem, according to the state- 
ments of a C.I.O. researcher and a utility 
company doctor who addressed the Sec- 
ond International Gerontological Con- 
gress in September. The American pop- 
ulation has doubled since 1900 but there 
are four times as many persons over 
sixty-five, they said, and retiring the 
“able but aged” costs the nation over 
$5,000,000,000 a year. In Denmark, where 
the labor party has long campaigned for 
earlier retirement, some of its leaders 
are now suggesting that people work 
longer. One third of the people are sup- 
porting two thirds, and both the workers 
and those forced into retirement are gom- 
plaining. 


Owing to manpower needs arising from 
the Korean War management has tem- 
porarily eased compulsory retirement 
rules. In many of the larger firms, how- 
ever, pension and insurance programs 
play an important role. 


A recent study in the Cleveland in- 
dustrial area showed that of the 277 
companies replying 93 had pension pro- 
grams.’ Most of these were the result of 
management decision. Just 22 had in- 
stalled a plan since 1950 as the result 
of gontract talks and only eight before 
that date. The American Federation of 
Hosiery Workers announced within the 
month that about 11,000 eligible members 
covered by the Hosiery Industry Em- 
ployees Pension Fund would receive at 
age 65 pensions varying from $30 to $65 
per month. When Social Security bene- 
fits are added the monthly retirement 
income will vary between $80 and $165 
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or even higher, depending on the length 
of service. 


Unique Employee Savings Plan 


Socony-Vacuum Oil Ce. has offered to 
some 43,000 workers the opportunity to 
participate in a voluntary savings plan 
wherein each employee may allot up to 
5% of his pay for purchase of the 
company’s stock, government bonds, or 
investment company shares, according to 


“Oh, yes, Mr. Perkins was expecting you. He's not in” 





Reprinted from Tuts WEEK Magazine. Copyright 
1951 by United Newspapers Magazine Corp. 





his own choice. The company will con- 
tribute an amount equal to half the 
worker’s allotment, and if the employee 
withdraws during the first five years 
will give him (a) the sum of his allot- 
ments and all added income or (b) the 
value of the account less company con- 
tributions, whichever is greater. Should 
a loss result from company shares de- 
clining on the market, it will be de- 
ducted first from the company’s contri- 
bution. The company has distributed a 
pamphlet explaining the advantages and 
disadvantages of each of the three forms 
of saving. 


co 


Retired Persons “Dissave”’ 


More than half of our retired family 
heads were “dissavers,” that is, they re- 
ceived less money income than they 
consumed in goods, plus depreciation 
of real estate and other assets, during 
1950. This is revealed by the Federal 
Reserve Board’s new method of figur- 
ing. However, wage earners made a 
good showing, according to the Board’s 
Survey of Consumer Finances study 
just released, with 32 million of 52 
million “spending units” positive savers. 


The proportion of savers, as well as 
the amounts saved, increased propor- 
tionally with rising income; for ex- 
ample, 34% of spending units with less 
than $1,000 income were savers, against 
87% with incomes of $7,500 or more. 


Bank Holds Pension 


Conference 


Approximately 200 top business ex. 
ecutives from throughout the Carolinas 
attended a Pension Plans Conference 
sponsored by Wachovia Bank and Trust 
Co., on September 19. They were joined 
by a number of Carolina bankers in- 


cluding officials of the local Wachovia | 


Office and from the five other cities in 
North Carolina in which the bank op. 
erates. The program offered two nation- 
ally known speakers in the pension 
field. Richard B. Loomis, secretary and 
assistant vice president of Brooklyn 
Union Gas Co., spoke at the morning 
session. Following a luncheon, the pro- 
gram resumed with J. H. Shreiner, vice 
president, Towers, Perrin, Forster & 
Crosby, Inc., Philadelphia, as the after- 
noon speaker. 

Carlysle A. Bethel, senior vice presi- 
dent and senior trust officer of the bank 
and chairman of the committee on pen- 
of the Bankers 
Trust presided 
and outlined the importance of sound 


American 
Division, 


sion trusts 


Association 


pension planning to business manage- 
ment. Mr. Bethel stated that since 1940 
when there were some 600 qualified 
pension and retirement plans in_ the 
nation, an estimated 16,000 have been 
established. Upwards of $2 billion is 
contributed annually into these plans. 
It is predicted that over the next decade 
another 10,000 plans will be established, 
Mr. Bethel remarked. 


Mr. Loomis pointed out that because 
of management's increasing interest in 
this field constantly better plans are be- 
ing developed which have a wider scope 
and are of greater value to the manage- 
ment and employees. He described the 
pension plan in his company and out- 
lined how and why its main provisions 
were developed. A company which is 
considering establishing a plan for its 
employees must determine for itself, 
with the benefit of expert advice, what 
will be an adequate plan, said Mr. 
Loomis. 


Mr. Shreiner, who has served for 20 
years as pension consultant to scores of 
leading national business organizations, 
emphasized that since the adoption of 
a sound and practical pension plan is 
a responsibility of management, man- 
agement must exercise an active part in 


must decide who is going to be included 
in the plan, the amount and kind of 
pension which they shall get. The de- 
cisions on these points will determine 
the cost of operating the plan. 
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INCOME TAX 


Attorney’s fee for protecting benefi- 
ciary’s interest in trust deductible as 
non-business expense. Taxpayer’s father 
created trust in 1940 which was to 
terminate ten years from date of his 
death. Upon father’s death in 1942, 
five-sixteenths of income of trust became 
payable to taxpayer, and in 1952, upon 
termination of trust, five-sixteenths of 
principal will become payable to him. 
Major asset of trust consisted of all 
but one of 4371 outstanding shares of 
common stock of a company. Because 
taxpayer was on active duty with Armed 
Forces in 1943, he was obliged to dis- 
qualify himself as executor of father’s 
estate and appointed attorneys in fact 
to look after his interest. They in turn 
engaged services of a lawyer to pro- 
tect taxpayer’s interest in trust, which 
was charged with payment of estate 
taxes. Bill for $7,500 for legal services 
rendered was presented in 1944 allocated 
as follows: For raising funds to pay 
estate taxes and obtaining reduced ap- 
praisal of stock for estate tax purposes, 
$4,000; for gaining informal representa- 
tion on Board of Directors in petition- 
er’s behalf and participation in meetings 
of board, $3,000; for services rendered 
in taxpayer’s interest in connection with 
decedent’s estate, $500. 


In 1944, taxpayer received $77,357 as 
his taxable distributive share of the 
income of the trust. He deducted $7,500 
paid for legal expenses that year as a 
non-business expense. Commissioner dis- 
allowed deduction. 

HELD: Commissioner reversed. Sec- 
tion 23(a) (2) of Code treats trust as en- 
tity for producing income compared to 
business enterprise. Taxpayer’s situation 
was roughly comparable to large stock- 
holder of prosperous corporation. He 
owned property which produced income 
of $75,000 in taxable year. “Any ex- 
pense conducive to the preservation and 
maintenance of such property would be 
under Section 23(a)(2).” 
Herman W. Fletcher, Tax Court Memo, 
Aug. 28, 1951. 


Annuity payment made from fictitious 


income not deductible. Taxpayer in- 
herited father’s residuary estate which 
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FEDERAL TAX NOTES 


SAMUEL J. FOOSANER 
Tax Attorney, Newark, New Jersey 


included several lots which had been 
used in business father had conducted 
with his son. Mother was left an an- 
nuity of $100 per month charged 
against real estate which included testa- 
tor’s one-half interest in residence as 
well as business property. Taxpayer con- 
tinued to operate business and used 
real estate other than residence as it 
had been in lifetime of father. Taxpayer 
made annuity payments as provided in 
will. In income tax returns for years 
1942, 1943 and 1944, taxpayer showed 
annual rent for business property of 
$1,200. He then deducted $1,200 yearly 
annuity paid to his mother. Collector 
disallowed this deduction. Taxpayer 
paid resulting deficiency and instituted 
suit for refund. 


HELD: Refund denied. While lots in 
question might have been used in busi- 
ness, it was business itself and not prop- 
erty which produced income. Device of 
taxpayer in setting up fair rental value 
of property was wholly fictitious. Tax- 
payer could not by charging himself 
rent for property which he owned create 
income from property. Harper v. 
Granger, U.S.D.C., W.D. Pa., Aug. 21, 
1951. 


Trusts allowed as limited partners 
where they irrevocably owned stock of 
previous corporation. Petitioner created 
five irrevocable trusts for wife and 
four children transferring to each trust 
11 shares of stock in family corpora- 
tion. One week later corporation dis- 
solved and transferees formed partner- 
ship with trustees as limited partners. 
Commissioner taxed distributable share 
of trust income to petitioner. 


HELD: Partnership was valid even 
though whole transaction was planned. 
Absolute gifts of stock to trusts, over 
which petitioner had no control, do not 
justify denial of trust’s right to dis- 
tributable shares. Cunningham v. Comm., 
T.C. Memo, Aug. 28, 1951. 


ESTATE TAX 


Transfers six years prior to death 
not “in contemplation of death.” Com- 
missioner added $389,000 to gross es- 
tate, consisting of value of three inter 
vivos gifts made to decedent’s daughter 
and held to have constituted transfers in 


contemplation of death. Gifts were made 
in 1937, 1938 and 1939. When decedent 
died in 1945, he was 78 years of age. 
HELD: Contempltaion of death as 
used in Sec. 811(c) means “the impel- 
ling cause” of transfer. In spite of de- 
cedent’s advanced age, his marriage 
subsequent to first gift, his increased 
business investments, and purchase of 
a new home all indicate that decedent 
was not considering death. Practice 
over many years of making gifts to his 
children, desire to reduce income taxes 
and secure his daughter’s income were 
sufficient reasons for gifts, to keep them 
from being transfers in contemplation 
of death. (Under 1950 Revenue Act, 
transfers more than three years before 
death are conclusively not in contem- 
plation thereof.) Estate of Haley v. 
Comm., T.C. Memo, Aug. 9, 1951. 


Value of contingent gift to charitable 
institutions not deductible. Decedent 
left her residuary estate in trust, to 
pay net income to A. Upon A’s death, 
B was to receive $25,000 and thereafter 
C $10,000, provided they were living at 
the time. Balance, if any, including 
either or both of legacies which might 
not be payable because of failure of B 
and C to survive A, was to devolve to 
certain named charitable institution. 
Value of contingent estate which chari- 
table institution was to receive in event 
either B or C did not survive A was de 
ducted by executor and disallowed by 
Commissioner. 


HELD: Refund denied. Section 81.46 
of Regulations provides that if at date 
of decedent’s death, transfer to charity 
is dependent upon happening of pre- 
cedent event in order that it might be- 
come effective, no deduction is allowable 
unless possibility that charity will not 
take is so remote as to be negligible. At 
decedent’s death charitable institution 
had but a contingent remainder, and 
events which could defeat its interest 
could quite conceiveably occur. It was 
immaterial that actual value could be 
placed upon charitable institution’s right 
to receive money or that some one might 
be willing to purchase such right or 
insure it. Graffe and Beddle (Est. of 
Blakeston) v. Comm., U.S.D.C. E.D. of 
Pa., July 24, 1951. 


725 








Additional administration expenses in 
contesting assessment deductible. Execu- 
tor filed Estate Tax return showing tax 
of $904,655. Commissioner proposed a 
deficiency of $2,109,675, which executor 
paid with interest of $400,203. Later 
executor filed claim for refund of these 
amounts. Claim for refund included 
statement that payment of additional 
tax and raising funds to pay same and 
proceedings relating thereto would in- 
crease executor’s commissions and fur- 
nish ground for additional deductions 
for administrative expenses allowed by 
law of jurisdiction under which estate 
was being administered. Court’s judg- 
ment in refund action reserved to tax- 
payer right to recover additional refund 
of estate tax on ground of additional 
administration expenses. Taxpayer filed 
additional claim for refund based on 
alleged right to deduct additional ex- 
penses incurred in previous litigation. 
Commissioner denied refund. 

HELD: Commissioner overruled. Ad- 
ditional expenses were deductible. In 
previous action expenses could not be 
ascertained with degree of exactness re- 
quired by regulation for any claim for 
refund. Since action for refund must be 
based upon claim for refund, taxpayer 
could not have filed suit for refund 
based on deduction of administration 
expenses until such time as expenses 
could be determined with degree of 
definiteness required by the regulation. 
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‘First National Bank of Atlanta (Est. 


of Whitehead) v. Allen, U.S.D.C. Middle 
Dist. Ga., Macon Div?, Aug. 29, 1951. 


GIFT TAX 


Valuation of gift of large block of 
stock. Petitioner transferred to his chil- 
dren 35,000 shares of stock of A.C. & 
Co. held as community property with 
his wife. Shares were valued at $50 
each. Commissioner determined value 
of $58 5/8 per share and assessed defi- 
ciency accordingly. Of approximately 
1,500,000 shares outstanding, petitioner 
owned 158,522. Trusts, under which peti- 
tioner was one of three trustees, owned 
391,480 shares. Public owned 11% of 
shares; 32% was registered in names 
of corporate directors; 51% owned by 
various employees and trusts; and 6% 
in a foundation. On date of gift, 800 
shares were sold on Stock Exchange 
between 57 7/8 and 59 4. 

HELD: Fair market value of stock 
was $54.50 per share. Inactivity of 
stock; fact that 80% of stock was closely 
held; blockage rule (improper valua- 
tion of 35,000 shares based on sale of 
800 shares); Dow-Jones averages; earn- 
ings of corporation; its dividend rec- 
ords; and book value of assets are all 
factors to weigh. Fleming v. Comm., 
T.C. Memo, Aug. 10, 1951. 


RULINGS 


Trust with power of appointment 
marital deduction. T.D. provides property 
passing in trust, giving surviving spouse 
right to income for life and power of 
appointment over corpus, will not be 
disqualified for marital deduction simply 
by reason of fact that exercise of power 
is made subject to condition that spouse 
does not die within six months after 
death of decedent or in common disaster 
wherein both decedent and his spouse 
die, provided spouse does in fact sur- 
vive the decedent. Similar exception 
applies in case of insurance proceeds 
held by insurer with power of appoint- 
ment in surviving spouse. T.D. 5857. 

Transfer of funds of non-resident. A 
bank will not incur any estate tax lia- 





BALTIMORE 3, MARYLAND 


Member Federal Reserve System and Federal Deposit Insurance Corporation 


bility for transfer of moneys or deposit 
of non-resident alien decedent if it re- 
ceives affidavit or statement first from 
responsible person in possession of pert- 
inent facts to effect that: decedent 


owned no property situated in United | 


States; was not engaged in business in 
this country at time of his death, and 
bank has no information to contrary, 





If doubt exists as to whether funds of | $130, 


decedent constitute “moneys deposited” 
within meaning of that Section bank can 
insure avoidance of liability for tax 
only by demanding and receiving trans- 
fer certificates prior to transfer of such 
funds. Special Ruling, Aug. 2, 1951. 

Claims for refund of estate taxes, 
The Estate Tax Regulations have been 
amended to conform to _ Technical 
Changes Act of 1949 with respect to 
extension of time for filing claims for 
refund by estates of deceased service- 
men. Refund may be made if claim 
therefor is filed prior to January 1, 1952 
where refund of additional estate tax 
paid by serviceman’s estate entitled to 
exemption was prevented at any time 
prior to January 1, 1952 by operation 
of any law or rule of law. T.D. 5858. 

Gifts to Bar foundation deductible. 
Transfers to New York State Bar Asso- 
ciation Foundation can qualify for de 
duction for either estate or gift tax pur- 
poses if Foundation has actively oper- 
ated under its certificate of incorpora- 
tion for sufficient period of time exclu- 
sively for one or more of the purposes 
specified in Sections 812(d) or 1004(a) 
(2) (B) of Code and if no part of earn- 
ings inures to private individuals. Special 
Ruling, Oct. 17, 1950. 

A A A 
Family Partnerships Win 

In 34 of 52 recently contested federal 
income tax cases involving family part- 
nerships, the courts have decided in favor 
of the taxpayer, Commerce Clearing 
House reports. Thus, while the tax sav- 
ing benefits are no longer important to 
a husband and wife alone due to income 
splitting, father, son and daughter part- 
nerships offer special advantages. 
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JAMES W. GERARD, former United 
States Ambassador to Germany, left an 
estate unofficially estimated at $6,000,000, 


| the bulk of which he left to his wife whom 


he named sole executrix. Legacies to 
employees, relatives and friends totalled 
$130,000, including $25,000 to Mr. Ger- 
ard’s secretary, $15,000 to his butler and 
$10,000 to his chauffeur and a nephew. 
Mrs. Gerard receives one-half of the 
adjusted gross estate as defined in the 
Internal Revenue Code and also the 
residuary estates. In his will Mr. Gerard 
wrote: 

“My wife and I have contemporaneously 
made similar wills so that in case of the same 
accident proving fatal to both there will be no 
question as to the devolution of our property. 
It is understood by us, however, that the sur- 
vivor shall be free to make such disposition of 
his or her estate as he or she desires, and the 
bequest to my said wife of all my property of 
every kind and nature, in case she survives me 
is made without any condition, but we both 


confidently hope that after the death of one of 
us the survivor will not change his or her will.” 


EDWARD D. Stair, former publisher of 
the Detroit Free Press, Michigan’s oldest 
daily paper, and a powerful theatrical 
figure, left legacies of $100,000 each to 
University of Detroit Law School, two 
hospitals, a school in Florida and Adrian 
(Michigan) College, “one of the smaller 
colleges which is doing excellent work in 
training young men and women to travel 
the right road of life.”” Besides a number 
of bequests ranging up to $10,000 to 
relatives and others, Mr. Stair placed 
$1,000,000 in trust to pay $300 a month 
to his sister, with 60% of the remaining 
income to go to his daughter and 40% 
to his daughter-in-law as long as she 
remains a widow. At their death the 
principal is to be added to the residuary 
trusts established for three grandchil- 
dren. The income from these trusts, to- 
gether with such principal as needed, is 
to be applied by the trustees and execu- 
tors — Detroit Trust Co. and Mr. Stair’s 
attorney —- for the beneficiaries’ sup- 
port, maintenance and education. The 
principal is to be distributed to them in 
thirds at ages 25, 30 and 35. 


WHERE THERE'S A WILL 


CHARLES F.. JENKINS, chairman of the 
board of the publishers of The Farm 
Journal, and president of the Pennsyl- 
vania Historical Society, left all but 
$6,250 of his estimated $750,000 estate 
in trust with a son and Provident Trust 
Co. of Philadelphia to pay the entire 
income to Mrs. Jenkins for life. There- 
after, one-quarter of the income is to be 
divided one-third to the widow of a son 
and the balance to his children. The 
remaining income will go to three sur- 
viving children of Mr. Jenkins. The 
trust is to terminate when all real estate 
has been sold but not later than the last 
death of his wife and children, at which 
time the principal is to be distributed 
in the same manner as the income. Among 
the broad powers granted the fiduciaries 
are authority to invest in stock of the 
trust company and shares in its common 
trust funds, and permission to form a 
corporation for the management of real 
estate. 


JupDITH Scotr WALTER, daughter of 
the late editor of the Portland Oregonian 
left the bulk of her estate estimated at 
over $1,500,000, in trust for Pacific Uni- 
versity. The trustees — California Trust 
Co. of Los Angeles and an individual — 
are empowered to expend up to $250,000 
for construction of a chapel or other 
permanent building in memory of Harvey 
W. Scott, an alumnus. If the university 
ceases to exist or in the opinion of the 
advisory committee to carry out the pur- 
poses for which it was organized, the 
fund is to be divided between Pomona 
College and California Institute of Tech- 
nology. Mrs. Walter’s three children re- 
ceive legacies of $150,000 each. 


A AA 


Record Disbursement 


The Committee of the Permanent 
Charity Fund Incorporated reports, 
through its trustee, Boston Safe Deposit 
and Trust Co., that in its fiscal year 
ended June 30, 1951, a record $425,438 
was appropriated from the income to 161 
organizations. 


CHARTERED 185383 


United States Crust Company of New York 


45 WALL STREET, NEW YORK 


~ 


F. OR OVER 97 years the efforts of this Company have been 
directed specifically towards the administration of estates and 


trusts and the management of property in all fiduciary capacities. 


Member 
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Federal Reserve System 





Federal Deposit Insurance Corporation 





Vice president Joseph E. Williams of Chase 
National Bank, N. Y., explaining trust de- 
partment record-keeping details to University 
of Florida’s economics professor, Clement 
H. Donovan. As one of 92 university pro- 
fessors visiting American business concerns 
this year in the College-Business Exchange 
Program sponsored by the Foundation for 
Economic Education, Dr. Donovan spent six 
weeks at Chase studying policies and 
practices. 


Stannard Estate $1,224,314 

Earl T. Stannard, president of the 
Kennecott Copper Corp., who was killed 
in an airplane crash in 1949, left a net 
estate of $1,224,314, according to a recent 
New York estate appraisal. The bulk of 
the estate was left to Mrs. Stannard. 
After her death, a nephew will receive 
$40,000 and a niece will get $75,000 in 
trust. The balance of the residuary estate 


‘will go ultimately to Yale University. J. 


P. Morgan, Inc., is co-executor and co- 
trustee. 


$ 4,137,500.00 
Surplus and Undivided Profits - $16,677,282.39 


WILMINGTON 
TRUST COMPANY 
Wilmington aware 


Member Frdere! Deposit | meursare Corpersrion 
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Determining Cost Basis 


MERITS OF ASCERTAINING FIGURE 
AT ACCOUNT INCEPTION 


NE of the less glamorous but none 

the less practical problems in 
every-day trust operations is the cost 
basis of assets held in trust or agency 
accounts. The necessity of having ac- 
curate income tax cost records should 
be obvious. It is not an uncommon ex- 
perience to have Revenue agents make 
adjustments to the reported costs of 
assets sold when auditing fiduciary or 
individual income tax returns, resulting 
in additional assessments and interest. 


Inadequate information can hinder 
the supervision of trust and other funds 


in several ways. First, investment man- , 


agement depends to some extent upon 
good cost records. Although investment 
portfolio supervision should not be con- 
trolled by tax considerations, it is ob- 
viously important, when changes are 
contemplated, that the resulting taxable 
gains or deductible losses can be de- 
termined in advance. Secondly, where 
securities have been acquired at differ- 
ent times and costs, the custodian’s job 
is difficult if cost records will not permit 
accurate and prompt identification in 
the event of a sale. Thirdly, consider- 
able time will be wasted at many points 
beginning with the entering of a sell 
order on through to the audit, some 
two or three years later, of the tax re- 
turn which reports the sale. 


One incident which occurred some 
years ago demonstrates these points 
very clearly. An attempt was made, 
when an agency account was opened, 
to obtain complete cost information for 
all the securities delivered into the ac- 
count. These data were furnished with 
the exception of the cost for some little 
known transit company bonds which the 
client vaguely remembered having re- 
ceived as a gift from his father many 
years earlier. The client assured me 
that he would probably never sell those 
bonds, and added that it would serve 
no purpose therefore to bother obtain- 
ing their cost basis. 


728 


GUERRY SNOWDEN 






A member of 
the New York 
Bar, the author 








was for more 
than 12 years 
associated with 






a New York City 
bank in its in- 
come tax de- 
partment. 












»proximately a year and a half after 
Mconversation, these bonds were in- 
»d in a taxable exchange, the client 
ving new bonds of a municipality 


wh had taken over the old company. 
Ou@f necessity, a cost basis was hastily 
ar’ ged at in order to report the trans- 


action on the client’s income tax return 
for the year involved. Two years later 
the return was audited and the cost was 
questioned by the auditing revenue 
agent. After spending considerable time 
and effort, a cost acceptable to the agent 
was determined, but only after volumin- 
ous correspondence with the client, a 
trust company in Ohio, a transfer agent 
in Toronto, officers of the old company, 
and a firm of over-the-counter dealers 
in. New York. A few years earlier the 
s would have been fresher in the 

=: of those concerned, and records 

have been more accessible. 

r was the loss of time the only 
peialty paid as a result of initial in- 
difference. Interest at six per cent for 
more than two years on the additional 
could have been avoided. 
Furthermore, if it had been possible to 
determine the gain on the exchange 
when it occurred, an examination of 
the client’s other investments before the 
expiration of the taxable year might 
have disclosed opportunities to take off- 
setting losses by sales or switches. 


assessment 


In another case, the stock involved 
became worthless and it became neces- 
sary to know its cost basis in order to 
determine the loss. A good opportunity 


was present for taking some capital 
without additional 
taxes, or of writing up the costs of 
securities held at profit by selling and 


gains incurring 


immediately repurchasing. Sections 118 | 


and 113(a)(10) of the Internal Reve- 
nue Code relating to wash sales of 
course have no application to sales re- 
sulting in gains. 

On still another occasion, an agency 
account held several thousand shares 
of one stock acquired at different times 
at costs varying from $6 to over $20 
share. Over a period of several days 
2.000 shares were sold. No instructions 
as to which certificates to deliver were 
given. and in such circumstances the 
bank’s policy was to deliver out the 
certificates bearing the earliest dates, 
Unfortunately, these were the lowest 
cost shares. The cost data records were 
such that certificates having an aver- 
age cost of $20 per share could have 
heen identified beyond question. Thus 
a little forethought could have reduced 
the over-all gain on the sales some $28,- 
000. and would have saved Federal in- 
come taxes, using the alternative com- 
putation, of $7,000.00. The force of such 
decisions as Davidson v. Comm., 305 
U.S. 44: and Holmes v. Comm., 134 
F. (2d) 219, should be impressed on 
all agency clients, trust and tax person- 
nel, for they declare that, where identity 
is certain, intention to sell certificates 
other than those which are actually 
delivered will not control. 

Approaches to the cost basis problem 
vary among different trust companies, 
in accordance with their own needs. One 
New York State bank uses the income 
tax cost bases as the inventory value 
of assets when a new trust or agency 


account is opened. Any data which are | 
not known to the client or grantor are | 


obtained by the tax department by cor- 
respondence with brokers, transfer 
agents or others who may be helpful. 


(Continued on page 732) 
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ACCOUNTING — Court — Beneficiar- 
ies Estopped by Laches 


Utah—Supreme Court 


Leggroan v. Zion’s Savings Bank and Trust 
Co., 232 Pac. (2d) 746. 


Trustor created trust in 1922 by trans- 
ferring notes of $11,500 with instructions 
to deposit rents and profits from the trust 
to the trustor’s credit in the trustee bank. 
If the trustor’s wife survived the trustor, 
she was to have a life estate under the 
same conditions. On death of both life 


] | tenants, the trust was to be converted 


into cash and paid over to the remainder- 
men. The trustor could add to the trust 
and additions were to be described in a 
list attached to the trust deed. The bank 
trustee deposited cash accretions in a 


*ve- | bank account in the trustor’s name. 
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Trustor died in 1929. The trustee made 
distribution to the remaindermen in 1929, 
1931 and 1935, and on suit by remainder- 
men, apparently commenced in 1945, re- 
quiring trustee to account, the trustee 
defends on the grounds that distribution 
has been properly and completely made, 
but that the passage of time has caused 
the loss of records of the trustee, making 
it impossible for the bank to prove proper 
distributions and also that all persons 
connected with the bank who knew any- 
thing about the trust have died. 


HELD: Suit is barred by laches if not 
by the statute of limitations. Laches be- 
gin to run upon the giving of a notice 
or upon the happening of such events 
as to amount to constructive notice of 
the termination of the trust. Although 
no proof has been made of the giving of 
a notice in this the decreasing 
amounts of distributions and the passage 
of 10 years since the last distribution 
must charge the beneficiaries with con- 
structive notice that complete distribution 
of the trust has been made and thus this 
suit is barred by laches. 


case, 


The additions to the trust were valid, 
even though it is not shown that a list 
of the additions was made and added to 
the trust agreement, as provided in the 
agreement. It was the intent of the 
trustor and the trustee that the additions 
|should be made to the trust and this is 


controlling. 
Reported by Hubert D. Henry 


ADOPTION — When Adopted Child 
Regarded as Issue — Effect of 
Foreign Law Where Adoption Oc- 
curred 


are | 


| 
are 


fer 
ful. 


TES 


Massachusetts—Supreme Judicial Court 


Arnold v. Helmer, 1951 A.S. 975; Sept. 18, 


1951. 


A nephew of a Massachusetts decedent, 
to whom a legacy was bequeathed, pre- 
deceased the testatrix. He was a resident 


OcroBer 1951 


of California, and left two adopted chil- 
dren. The question was whether or not 
the adopted children took the legacy as 
“surviving issue” under G. L. 191, §22 
(See Newhall, §302, for discussion). The 
adopted children based their claim on 
the California law, under which they 
would be regarded as issue; and on G. 
L. 210, §9, which provides that a child 
adopted in another state shall have the 
same rights as he would have in the 
state where he was adopted, except so 
far as those rights conflict with our 
law. 


HELD: The adopted children were not 
entitled to claim as “issue.” A _ child 
adopted in another state is not entitled 
to any greater rights of succession than 
are given by the laws of the Common- 
weath, and under our law an adopted 
child does not take a lapsed legacy as 
“issue” under G. L. 191, §22. 


ASSETS — Administration — Tracing 
Trust Funds Commingled with 
Trustee’s Own Property 


St. Louis—Kansas City Court of Appeals 
Cross v. Cross, 241 S.W. (2d) 71. 


During his lifetime decedent became 
trustee of a certain fund consisting of 
cash. Decedent’s wife knew that he had 
received the fund, knew that it was a 
trust fund, and knew that decedent, 
prior to his death, had not been dis- 
charged of his obligations with respect 
to the fund. When decedent died, all of 
the property he owned was in his and 
his wife’s name as an estate by the en- 
tirety. All of the entireties property had 
been acquired after decedent received the 
trust fund and decedent had supplied all 
the funds to purchase the property, all 
of which decedent’s wife knew. Upon the 
death of decedent, the beneficiary of the 
trust brought a suit against decedent’s 
widow, individually and as executrix of 
the estate of her deceased hubsand, to 
recover the amount of the trust fund. 
The trial court entered judgment against 
the estate of decedent and against the 


RECENT FIDUCIARY DECISIONS 


widow individually. The widow appealed 
from the personal judgment against her. 


HELD: Reversed and remanded with 
directions to enter a judgment against 
the estate of decedent only, such judg- 
ment to be a special lien on all the 
property owned by decedent and wife by 
the entireties. It was unnecessary for 
plaintiff to trace the trust fund into any 
particular property owned by the trus- 
tee. Under the facts shown the presump- 
tion was inescapable that the trust money 
was a part of the purchase price of the 
properties owned by the entireties. 


On the other hand, there was no evi- 
dence that the widow had ever received 
or possessed or had any control over the 
trust fund. It was not shown that she 
had received the trust fund herself and 
commingled it with her property, nor with 
property belonging to her and her hus- 
band. Accordingly she had not become 
such a trustee or wrongdoer as would 
justify the court in entering judgment 
against her individually. However, since 
the widow was chargeable with knowl- 
edge that the trust fund had become a 
part of the entireties property, plaintiff 
was entitled to an equitable lien against 
all such property. 


CLaims — Probate Court Has No 
Jurisdiction to Determine Adverse 
Claims 


California—Supreme Court 

Estate of Dabney, 37 A.C. 673 (Aug. 22, 

1951). 

Clifford Dabney and wife appealed 
from an order of the probate court mak- 
ing a ratable distribution of a part of 
decedent Louise Dabney’s estate, the 
ground of the appeal being that appel- 
lants have an equity suit pending in 
which they assert a claim to a substantial 
portion of the estate and that the pro- 
posed ratable distribution will operate 
injuriously as to their claims. 

HELD: Appeal dismissed. (1) Probate 
court has no jurisdiction to determine 
adverse claims to property of an estate, 
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and an adverse claimant is not bound 
by probate order of distribution. 


(2) Appellants are not “persons in- 
terested in the estate” within the mean- 
ing of Sections 1010 and 1011 of the 
Probate Code and are not entitled to 
appeal. 


It is intimated that if the proposed 
distribution would jeopardize appellants’ 
claims, they might be entitled to injunc- 
tive relief against it. 


DISTRIBUTION — Absence of Resid- 
uary Clause 


Washington—Supreme Court 
In re Sims Estate, 139 Wash. Dec. 260. 


Joseph Sims died January 15, 1949, 
leaving his entire estate to his wife, 
Dorothy. Dorothy died April 16, 1949, 
leaving a will executed in 1942, bequeath- 
ing all her property to her husband, 
Joseph, with no residuary clause. Dor- 
othy’s heirs-at-law claimed the estate 
under the laws of descent. Joseph’s chil- 
dren by a former marriage claimed that 
the bequest to him did not lapse, and 
that they were entitled to take as his 
heirs-at-law. 

HELD: Joseph having predeceased 
Dorothy, the bequest to him in her will 
lapsed, there being no applicable non- 
lapse statute changing the common law 
rule. In the absence of a residuary clause 
in her will, all the property of her estate, 
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which included the property of Joseph’s 
estate, passed by the laws of descent 
to her heirs at law. The non-lapse statute 
applying to bequests and devises to rela- 
tives specifically excepts spouses from 
its operation. 


DISTRIBUTION — Bequest to Prede- 
ceased Sister Lapses 


Colorado—Supreme Court 


Estate of Joseph P. Boyle; Feeney v. Maho- 
ney, 231 Pac. (2d) 465. 


Decedent willed $6,000 to his sister, 
Bridget, $4,000 to his brother, Mike, and 
$4,000 to his brother, John, and further 
provided that the residue of the estate 
shall go to Bridget, Mike and John “share 
and share alike and in equal portions, for 
themselves, their heirs, personal repre- 
sentatives and assigns, forever.” Bridget 
predeceased the testator. 


HELD: Bridget’s one-third of the res- 
idue, which residue is increased by the 
$6,000 lapsed legacy to Bridget, goes as 
intestate property to the decedent’s heirs. 


POWERS OF APPOINTMENT — Be- 
quests Satisfied Out of Appointive 
Property — Right of Election 


New York—Appelliate Division, First Dept. 
Matter of Burchell, 105 N.Y.S. (2d) 431. 


Testator had a power to appoint the 
assets of a trust created by her in 1891. 
At her death her individual estate con- 
sisted of a house in Florida and about 
$5,000 in cash — and she had even less 
when her will was signed. She devised 
the Florida house to a daughter, be- 
queathed about $50,000 to her husband 
and descendants, and disposed of her 
residuary estate including any property 
over which she had a power of appoint- 
ment and, specifically, the property which 
she had power to appoint under the 1891 
trust, to various legatees. Could the ap- 


ithe da 
posses 
conten 
tingen 
natur: 
ed in 
The ¢' 


pointed property be used to satisfy the 
general bequests of about $50,000, since 
the testator’s own estate was insufficient 
for that purpose? 


HELD: (1) The general bequests are 
to be satisfied out of the assets of the 
1891 trust. Since the testator’s estate was | were | 
so clearly insufficient to pay the general HE 
bequests both when the will was signed | accele 
and at her death, she must have intended | put t 
that they be satisfied out of the ap-/ estate 
pointive property. The residuary clause | of the 
merely disposed of the residue of the prope! 
appointive property after payment of posses 





prior bequests. The t 
(2) The husband’s right to take] of his 
will. | 


against the will pursuant to Section 18 
D. E. L. does not extend to the ap.| he in 


pointed property. have 
prope! 
SPousE’s RIGHTS — Acceleration of if she 
Remainder by Dissent of Life Ten.| Nor 
ant from Will death 
Tennessee—Supreme Court | affect 
Albright v. Albright, 241 S.W. (2d) 415. | devise 
daugh 


Testator devised several tracts of real th 

3 : : at h 
estate and his stock in a bank to his| by thi 
widow for her life and “at the death of ean 
my wife,” the property was to go “in ry 
fee” to the two daughters of testator. 
The will further provided that if either) gpoy 
daughter should die before entering upon of 
her “respective estates in fee,” leaving 
children, such children should take the of | 
share of the parent. If either daughter 
died without issue before entering upon 
her estate, the other daughter was to 
have the share of the one so dying. Dec 
electic 
will, } 
also s 
clared 
signec 


Testator’s widow dissented from his 
will and took her intestate share of the 
estate. The daughters contended that the 
will created vested remainders in them 
and that these remainders were ac: 
celerated by the widow’s dissent, so that 
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the daughters were entitled to enter into 
possession immediately. The defendants 
contended that the remainders were con- 
tingent upon the survival of the widow’s 
natural death and could not become vest- 
ed in possession merely by her dissent. 


y the 
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icient 





S are 

f the |The chancellor held that the remainders 
2 was | were accelerated. 

neral| HELD: Affirmed. There can be no 


igned | acceleration of a contingent remainder 
nded|but the courts favor the vesting of 
/ Ap-| estates where possible. If the contention 
lause | of the defendants were correct, then the 
| the} property would be without any lawful 
it of} possessor until after the widow’s death. 

The testator is presumed to have known 
take} of his widow’s right to dissent from his 
n 1g} will. It is, therefore, inconceivable that 
- ap.| he intended that his daughters should 

have no right to the possession of the 

property until after the widow’s death 
nm of| if she dissented from the will. 


Ten-| Nor does the provision concerning the 
death of either child before the widow 
affect the result. The testator having 
15. devised the property “in fee” to his 
daughters, the court cannot conclude 
that he intended to create a lesser estate 
by this provision. The legal effect of the 
dissent is the same as if the widow had 
died. 
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SPOUSE’S RIGHTS — Waiver of Right 
of Election by Separation Agree- 
ment Executed before Enactment 


the oof Statute 
rhter 


upon 
s to 


New York—Court of Appeals 
Matter of Sturmer, N.Y.L.J., Sept. 20, 1951. 


Decedent’s widow filed a notice of 
hb election to take against the decedent’s 
will, pursuant to Section 18 D.E.L., and 


’ the 

tthe also sought to have certain property de- 

hen clared part of his estate. The spouse had 
ac. | signed a separation agreement in 1929, 

that 

ySERae 


prior to the enactment of Section 18. The 
husband died in 1949 and by his will 
left his entire estate to a nephew. Section 
18 provides that a waiver of the right 
of election is effective even if it was 
executed prior to the enactment of the 
statute. By the separation agreement the 
wife released “all right, title or interest” 
to any property which her husband then 
had or might acquire in the future and 
agreed to execute releases “which may 
or might become proper and necessary to 
be executed, and having to do with or 
affecting the interests, property, proper- 
ty rights, and estate of the first party, 
her said husband ***,” 

HELD: Reversing the lower court, the 
separation agreement clearly indicated 
the wife’s intention to release all her 
rights in her husband’s estate. Since Sec- 
tion 18 D. E. L. had not been enacted 
when the agreement was executed, there 
was no reason to specifically refer to a 
release of a right of election not then 
known to the law. 


TAXATION — Estate & Inheritance — 
Bequest of Trust Income to Wife 
and Corpus to Wife’s Executor is 
Taxable at Rates Applicable to 
Spouse 

New Jersey—Supreme Court 

Fidelity Union Trust Co. v. Margetts, 82 A. 

(2d) 191. 

Testator created trust for wife with 
income to her for life and at her death 
corpus to her executor. Transfer Inher- 
itance Tax of $5,266 was assessed on 
theory that gift over was transfer to 
executor. Administrator of estate paid 
tax and sued for refund, contending 
spouse took absolute interest in whole. 

HELD: Refund allowed. Testator’s ex- 
pressed intent that, wife not take abso- 
lute interest governs. However, gift over 
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is for benefit of spouse as part of her 
estate and is not bequest to executor. 
R.S. 54:36-1 (taxing of vested remain- 
ders) is inapplicable in this circumstance. 


WILLs — Construction — Class Doc- 
trine — Survivorship 'Until Date 
of Distribution Held Condition 
Precedent to Vesting 


Tennessee—Supreme Court 
Denison v. Jowers, 241 S.W. (2d) 427. 


Testator bequeathed all of his personal 
property to his widow absolutely, and 
devised all of his real estate to her 
for life. At her death, the will provided 
that the property “shall go to my 
brothers and sisters, or their children 
if any of them shall be dead and leave 
children, share and share alike.” One 
of testator’s brothers predeceased testa- 
tor’s widow leaving no children. This suit 
was brought to determine whether or 
not this brother had any interest in 
testator’s real estate. The trial court 
held that the class of beneficiaries could 
not be determined until the date of the 
death of testator’s widow, that survival 
until such date was a condition precedent 
to the vesting of any interest, and that 
the brother, therefore, had no interest in 
the property. 

HELD: Affirmed. Where a bequest is 
made to a class of persons subject to 
fluctuation by increase or diminution of 
its number in consequence of further 
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births or deaths, and the time for dis- 
tribution of the fund is fixed at a future 
date, the interest vests only in such 
persons as at the date of distribution 
fall into the class. 


This “class doctrine” is often a harsh 
one, and if by any means a devise can 
be construed to be made to individuals 
rather than a class, this will be done. In 
the present case, however, nothing can 
be found in the will indicating any inten- 
tion to create individual interests in 
testator’s brothers and sisters prior to 
his widow’s death. While the class doc- 
trine is accepted in only a minority of 
states, it is so well settled in Tennessee 
that any change will have to be effected 
through legislation. 


A AA 


CORRESPONDENCE 


(Continued from page 636) 


the estate’s advantage, but it makes 
for ease of draftsmanship and smooth- 
ness of language to refer to the property 
comprising the principal of the marital 
deduction trust as a “sum.” 


38. The determination of the amount 
of the marital deduction trust where the 
optional valuation date is used is not 
free from question. However, until such 
questions are resolved by judicial de- 
termination it would be my understand- 
ing that the principal of the marital 
deduction trust would be under the quoted 
formula, determined on the basis of the 
date-of-death values of the assets of the 
estate owned by the testator and passing 
under the will. Any partial distributions 
do not affect the computation. 


4. On the basis of the answer to the 
preceding question, there should be no 
conflicting valuations to be resolved or 
partial distributions that need be taken 
into account. 


5. The use of the marital deduction 


formula which I have suggested is for 


the usual case where the disposition of 
all of the testator’s property is con- 
trolled by the terms of his will. I have 
designedly refrained from referring to 
any unusual cases which might confuse 
the problem. If there is property passing 
to the surviving spouse outside of the 
terms of the will and which will qualify 
for the marital deduction, the formula can 
be revised to cover such situation. Never- 
theless, care must be taken to effectuate 
the testator’s wishes in the protection 
of his widow and to provide her with 
sufficient income for her support and 
maintenance rather than to include in his 
will a marital deduction clause, the terms 
of which are dictated solely from the 
viewpoint of tax savings. It may well 
be that simply because the marital de- 
duction is limited to one-half of the 
adjusted gross estate, the testator will 
not desire to limit his widow to this pro- 
portion of his property. 
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COST BASIS 


(Continued from page 728) 


Where the volume of trust business 
warrants, it is worthwhile to have one 
employee devote his time exclusively to 
cost data work. In smaller organiza- 
tions, some method of earmarking ac- 
counts with incomplete cost data may 
be advisable so that whenever time is 
available trust personnel can attack the 
problem without having to pore through 
the records to see what is lacking. 


The advantages of having complete 
cost data as soon as possible after as- 
sets are delivered into an account can 


be summarized thus: first, when accurate 
costs are entered on the books, it ig 
easier to make appropriate adjustments 
for any subsequent capital changes; sec. 
ondly, it enables administrative, invest- 
ment and tax officers to discuss clients’ 
accounts more intelligently from all 
standpoints; and thirdly, those who 
have the responsibility of preparing tax 
returns and accompanying schedules of 
capital gains and losses will find their | 
work less time consuming. 


In addition to setting up and main- | 
taining complete income tax cost rec- 
ords, it is also advisable to follow a 
policy of reviewing such records regu- 
larly. 
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